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The attached paper on Federal Sentencing in Victoria has been updated to February 2010.  It is 
now available from the CDPP website www.cdpp.gov.au as an attachment at the end of the 
section headed ñPractice of the CDPPò.  
 
In addition to updating the case references the main changes reflected in this 2010 update are: 
 

¶ COMMONWEALTH SENTENCING DATABASE 

In February 2008 the Commonwealth Sentencing Database was launched.  The database is the 
result of collaboration between the National Judicial College of Australia, the NSW Judicial 
Commission and the Commonwealth DPP which provides the sentencing data. 
 
There are two components to the database: 
 

- Sentencing statistics of sentences imposed for federal offences over the last 5 years; and 

- A collection of reference material relating to Commonwealth sentencing including 
sections on sentencing principles and practice, High Court decisions and ALRC papers. 

 
The database is accessible by judicial officers.  The intention on its launch was to make it 
accessible to the legal profession via the Law Institute and the Supreme Court Library. 
 

¶ THE EFFECT OF SECTIONS 68, 79 AND 80 OF THE JUDICIARY ACT 1903 (CTH) 

Sections 68, 79 and 80 have the capacity to make state sentencing procedure applicable in 
federal matters.  The paper has been expanded to discuss a number of state procedural laws 
and discusses their applicability to federal prosecutions [see pages 1-6]. 
 

¶ CRIMINAL PROCEDURE ACT 2009 (VIC) 

The paper addresses the applicability to federal prosecutions of some aspects of the new 
Victorian Act in particular: 
 

-  The abolition of the requirement to take into account ñthe element of double jeopardyò 
on a successful prosecution sentence appeal [see page 5]. 
 

http://www.cdpp.gov.au/
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-  Applicability of s145 and 243 of the Criminal Procedure Act 2009 (Vic) to Federal 
Prosecutions 

 Section 145 of the Criminal Procedure Act 2009 (Vic) requires the Magistratesô Court 
on committing an accused to order that all related summary offences be transferred to 
the trial court and s243 permits the transfer of unrelated summary offences in certain 
circumstances. 

 
 These state procedures will apply to federal matters as a matter of procedure under 

s68 of the Judiciary Act 1903 (Cth) but where the Commonwealth summary offence is 
against the Corporations Act 2001 only a Magistrate, rather than a Judge, can exercise 
summary jurisdiction.  So all present summary offences against the Corporations Act 
2001 (Cth) cannot be transferred at present [see pages 34-35]. 

 

¶ REASONABLE CONSISTENCY IN SENTENCING  

In recent years courts have given greater attention to achieving ñreasonable consistencyò in 
sentencing but not so as to fetter judicial discretion.  The abolition of s16G of the Crimes Act 
1914 makes it possible to better compare relevant federal sentences from other jurisdictions.  
Courts are showing greater interest in sentencing patterns for federal offences around Australia 
while recognising those patterns also reflect local state sentencing practice. 
 
The paper now includes a section on the approach to setting the non-parole period and its 
relationship to the head sentence for federal offences.  This includes a survey of state and 
territory practice relating to that issue [see pages 47-50]. 
 
 
 
Mark Pedley 
February 2010  
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FEDERAL SENTENCING IN VICTORIA 

(as at February 2010) 
 
Scope of Paper 
 
This paper deals with sentencing of federal offenders in Victoria as set out in the Crimes Act 1914 
(Cth).  The paper aims to explain the Commonwealth sentencing regime insofar as offenders in 
Victoria are concerned and in particular to draw attention to where the Commonwealth regime is 
different from the regime under the Sentencing Act 1991 (Vic).  The paper doesnôt address the 
sentencing principles applicable to individual Commonwealth offences. 
 
The sentencing regime for federal offenders was reviewed in 2006 by the Australian Law Reform 
Commission1 and is outlined in the Commonwealth Sentencing Database2 
 
 
1. Federal Offender Defined 
 
A ñfederal offenderò is defined by the Crimes Act 1914 (Cth) as a person convicted of an offence 
against Commonwealth law3. 
 
 
2. Federal Sentencing Scheme - Outline 
 
The current federal sentencing scheme is an amalgam of specific Commonwealth legislation, 
principally Part IB of the Crimes Act 1914 (Cth), adopted Victorian statutory provisions and 
applicable common law principles. 
 
The current federal sentencing scheme is substantially embodied in amendments to the Crimes 
Act 1914 (Cth) which were effective from 17 July 1990.  Some additional amendments have been 
made since then4.  The current federal sentencing regime increased the degree of uniformity of 
treatment of federal offenders throughout Australia but this is not complete uniformity.  Sections 
68 and s79 of the Judiciary Act 1903 (Cth), which in effect apply state and territory laws of 
procedure to the trial and conviction on indictment of those charged with a federal offence, results 
in some differences in the sentencing of federal offenders in the states and territories of Australia.  
The High Court has accepted that Commonwealth sentencing laws need not operate uniformly 

                                                 
1  See Same Crime, Same Time ï Sentencing of Federal Offenders ï ALRC Report 103, April 2006.  The ALRC 

has produced a fact sheet which is available at www.alrc.gov.au  
 
2  A joint collaboration by the National Judicial College, the NSW Judicial Commission and the CDPP (which 

provided the sentencing data). 
 
3  See s16(1) Crimes Act 1914 (Cth).  A conviction for contempt arising out of the inherent jurisdiction of a 

superior Court is not part of the Court's federal jurisdiction (and so not an offence against federal law) 
even if the contempt arose in a proceeding where the Court was exercising federal jurisdiction see R v B 
[1972] WAR 129; (1971) 20 FLR 368 and DPP v Haunga (2001) 4 VR 285; (2001) 127 A Crim R 358; 
[2001] VSCA 73.  Special leave was granted on 13 September 2002 by the High Court to Haunga on this 
point but the appeal was not pursued.   

 
4  The most significant amendments have been brought about by the Crimes Legislation Amendment Act (No.2) of 

1989 effective 17.7.90, and the Crimes Legislation Amendment (No.2) Act 1991 effective 20.9.91, the Crimes 
Legislation Amendment Act 1992 effective 8.1.93 and the Crimes and Other Legislation Amendment Act 1994 
effective 16.1.95 and Schedule 10 of the Law and Justice Legislation Amendment Act 1999 effective 13.10.99 
and the Crime Amendment (Bail and Sentencing) Act 2006 effective from 12 December 2006. 

 

http://www.alrc.gov.au/
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throughout Australia5.  Uniformity throughout the Commonwealth was not the policy chosen in the 
legislation which requires the accused to be tried in the state where the offence was committed 
(s80 Constitution) and invests state counts with federal jurisdiction which in general are required 
to apply state laws of procedure and evidence [sections 68 and 79 of the Judiciary Act 1903 
(Cth)]6 
 
The Crimes Act 1914 (Cth) is the exclusive repository of the sentencing options or sentencing  
alternatives in respect of federal offenders.   
 
State sentencing options or sentencing alternatives apply only to the extent that they are 
expressed to be applicable by virtue of a specific provision of the Crimes Act 1914 (Cth) or 
regulation.  Section 20AB of the Crimes Act 1914 (Cth) and the regulations made under it adopt 
the following Victorian sentencing options:  the Community Based Order and the Intensive 
Correction Order and the Home Detention Order.  These state options are available in respect of 
federal offenders.   
 
Leaving to one side the options in respect of mentally ill and intellectually disadvantaged 
offenders and young offenders there are 6 federal sentencing options following a finding of guilt: 
 

¶ dismiss the charge 

¶ bond without conviction 

¶ bond with conviction 

¶ fine with conviction 

¶ CBO with conviction 

¶ imprisonment which can be fully or partially suspended, or may in some circumstances 
be served by way of home detention or intensive correction order and depending on the 
length of the sentence will usually involve a release mechanism of a recognisance 
release order (a form of conditional bond) or a non-parole period.  See pp47-48 for 
further details. 

 
Where the federal offender is a "child or young person", a phrase which is not defined by the 
Crimes Act 1914 (Cth), the full range of Victorian sentencing options (conviction and non-
conviction based) set out in the Sentencing Act 1991 (Vic) are made available by s20C of the 
Crimes Act 1914 (Cth).  In that context it is noteworthy that the jurisdiction of the Childrenôs Court 
in Victoria now includes offenders who are under 19 at the time of sentencing and from 1 July 
2005 a Youth Training Centre Order can be made if the child is 15 or more but under 217. 
 
Sections 68 and 79 of the Judiciary Act 1903 (Cth), which make applicable state procedural laws 
to federal prosecutions, do not have the effect of making state sentencing options or alternatives 
available to federal offenders8.   
 
Sections 68 and 79 of the Judiciary Act 1903 (Cth), in effect, provide that the procedure for 
sentencing federal offenders is to be the same as that for offenders sentenced in accordance with 

                                                 
5  Leeth v Commonwealth (1992) 174 CLR 455; (1992) 107 ALR 672; (1992) 61 A Crim R 85; (1992) 66 ALJR 

529; Putland v R (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004) 204 ALR 455 Gleeson CJ at [25] and 
Gummow and Heydon JJ at [59]; [2004] HCA 8. 

 
6  R v Gee (2003) 212 CLR 230 at 241 per Gleeson CJ; (2003) 196 ALR 282; (2003) 77 ALJR 812;  
 (2003) 139 A Crim R 153; [2003] HCA 12. 
 
7  See s39 Children and Young Persons (Miscellaneous) Amendment Act 2005 (Vic). 
 
8 All Cars Ltd v McCann (1945) 19 ALJR 129; [1945] ALR 214 and R v Mirkovic [1966] VR 371; (1965) 8 

FLR 465. 
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the procedures applicable in the state/territory in which the charges are brought9. Sections 68 and 
79 will pick up and apply state criminal law procedure to federal prosecutions subject to the 
qualifications stated in those sections. The qualifications, which have been said to have little or 
any functional difference10, are: 
 

¶ so far as the state procedural law is applicable - s68 

¶ except as otherwise provided - s79. 
 
Section 80 of the Judiciary Act 1903 (Cth) also makes applicable the common law as modified by 
state statutory law subject to the following qualifications:  
 

¶ it applies so far as Commonwealth law is not applicable, insufficient to carry them into 
effect or to provide adequate remedies or punishment 

¶ it applies so far as it is applicable and not inconsistent with the Constitution or 
Commonwealth law. 

 
The common law as modified by state statute law will apply if these qualifications set out in s80 of 
the Judiciary Act 1903 (Cth) are made out. 
 
General common law sentencing principles, unless modified by the Crimes Act 1914 (Cth), apply 
in respect of the sentencing of federal offenders.  An example of where the Crimes Act 1914 (Cth) 
has modified the common law relates to the relevance of the cultural background of the offender.  
Now it is no longer mandatory to have regard to a federal offenderôs cultural background and 
where regard is had to it this cannot be as a mitigating or aggravating factor ï see s16A(2A) 
Crimes Act 1914 (Cth).   
 
The approach of the Crimes Act 1914 (Cth) varies between the making of exhaustive provisions 
on some subjects and supplementing the common law on others.  It is clear from its wording that 
s16A of the Crimes Act 1914 (Cth) in dealing with the matters to which the court is to have regard 
to when passing sentence is not exhaustive but it supplements common law principles as well as 
reflecting them on most but not all issues.  For example under common law principles regard 
must be had to the fact of the timing of a plea of guilty11 though there is no mention of that in 
s16A.  The fact that the offender has pleaded guilty is also relevant under common law principles 
and this is reflected in s16A(2)(g) of the Crimes Act 1914 (Cth).  The totality principle of the 
common law is reflected in s16B of the Crimes Act 1914 (Cth). 
 
Leaving aside the possibility that a state procedural provision will be inconsistent with a law of the 
Commonwealth in the manner covered by s109 of the Constitution (Cth) a relevant state 
procedural law can apply to federal prosecutions where the Commonwealth legislative scheme is 
not complete on its face so that it leaves room for the state procedural provision to apply under 
s68, s79 or s80.  But the state procedural provisions will not apply where the Commonwealth 
provisions expressly or by implication make out a contrary provision to the state law being picked 
up or where the Commonwealth provisions on the subject are complete on its face and leave no 
room for the operation of the state provisions. Whether a state procedural provision applies under 
any of these three sections is a matter of statutory interpretation12.  
                                                 
9  R v Jackson (1998) 72 SASR 490; (1998) 104 A Crim R 196; (1998) 200 LSJS 17; [1998] SASC 6932. 
 
10  Putland v R (2004) 218 CLR 174 at 179 per Gleeson CJ; (2004) 78 ALRJ 440; (2004) 204 ALR 455; [2004] 

HCA 8; see also DPP (Cth) v Hunter (2003) 7 VR 119 at [19] and Solomons v District Court of NSW (2003) 
212 CLR 230.. 

 
11  Cameron v R (2002) 209 CLR 339; (2002) 187 ALR 65; (2002) 76 ALJR 382; [2002] HCA 6. 
 
12  Putland v R above. 
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Deferring a sentence 

So for example the power of a Magistrates to defer sentencing an offender, aged 17 or more but 
under 25, under s83A of the Sentencing Act 1991 (Vic) is a matter of procedure picked up and 
made applicable to federal offenders by s68 of the Judiciary Act 1903 (Cth). There is no express 
or implicit Commonwealth provision to the contrary and Commonwealth procedure does not deal 
with deferral of sentence so leaving room for the relevant state procedure to operate via the 
Judiciary Act 1903 (Cth).  This conclusion is consistent with s20C of the Crimes Act 1914 (Cth) 
that provides that a ñchild or young personò (not defined) charged with a Commonwealth offence 
may be dealt with as if the offence were a state one. 

 
Diversion 

Similarly the ñdiversion programò operating in the Magistratesô Court, under s59 of the Criminal 
Procedure Act 2009 (Vic) [formerly under s128A of the Magistratesô Court Act 1989 (Vic)], permits 
a Magistrate to discharge an accused without a finding of guilt where he/she has completed a 
diversion program to the satisfaction of the Magistrate.  This is a matter of procedure picked up 
and made applicable to federal offenders by s68 and s79 of the Judiciary Act 1903 (Cth). Again 
there is no express or implied contrary position in Commonwealth law thus leaving room for the 
operation of that state law of procedure to be picked up and applied. 
 
Aggregate sentence of imprisonment 

Similarly the ability of the County and Supreme Courts to impose an aggregate period of 
imprisonment on conviction on indictment from 15 August 200613 is a matter of procedure picked 
up and made applicable to federal offenders by s68 of the Judiciary Act 1903 (Cth) and in 
respect of Corporations Act offences by s1338B of that Act.  For a more detailed note on 
aggregate sentencing see pages 32-34.     

 
State/Territory sentencing schemes which  permit an aggregate sentence to be imposed on 
indictment (as currently is the situation in the Northern Territory, Tasmania and South Australia 
and now Victoria) are picked up by s68(1) of the Judiciary Act 1901, or s133B in respect of 
Corporations Act offences, and made applicable to federal offenders.  The Commonwealth 
provision on the power to aggregate federal sentences (s4K Crimes Act 1914 (Cth)) applies to 
summary disposition and subsequent appeals.  This leaves room for the state and territory 
regimes enabling aggregation on indictment to apply, via s68 of the Judiciary Act 1903 (Cth), 
where they exist14. 
 
Sex offender registration 

The Victorian prohibition preventing a court in sentencing from having regard to the 
consequences of registration under the Sex Offenders Registration Act 2004 [s5(2BC) 
Sentencing Act 1999 (Vic)] applies to federal offenders by operation of one or other of s68(1) or 
s79(1) of the Judiciary Act 1903 (Cth)15. 
 
 
 

                                                 
13  See the amendments to s9 of the Sentencing Act 1991 (Vic) brought about by the Courts Legislation 

(Jurisdiction) Act 2006 (Vic) effective from 15 August 2006 and DPP (Vic) v Felton (2007) 16 VR 214; (2007) 
171 A Crim R 177; [2007] VSCA 65. 

 
14  Putland v R (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004) 204 ALR 455: [2004] HCA 8. 
 
15  R v ONA [2009] VSCA 146.  See now also s5(2BD) of the Sentencing Act 1991 (Vic) operative from 1 January 

2010. 
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Cost Certificates 

The Victorian regime for costs certificates under the Appeal costs Act 1998 (Vic) does not apply to 
federal prosecutions16. 
 
Specifying a discount for guilty plea 

The requirement under Victorian law to quantify a specific sentencing discount for a plea of guilty 
ï s6AAA of the Sentencing Act 1981 ï when imposing certain sentences appears capable of 
being picked up and applied under s68 and s79 of the Judiciary Act 1903 (Cth).  The Crimes Act 
1914 (Cth) makes no provision for quantifying the discount for a plea.  However it is arguable that 
the Commonwealth regime on that subject is not complete on its face and there appears to be no 
contrary intention expressed in Commonwealth legislation.  To date judicial views have differed 
as to whether s6AAA applies in the Commonwealth context.  See also page 53. 
 
Double Jeopardy ï disregarding it on successful crown appeal 

Pursuant to the Criminal Procedure Act 2009 (Vic) an Appeal Court must not take into account 
any element of ñdouble jeopardyò if a Crown sentence appeal is allowed17.  An issue arises as to 
whether these provisions apply in respect of federal offenders pursuant to s68, s79 and/or s80 of 
the Judiciary Act 1903 (Cth).  ñDouble jeopardyò applied prior to the Criminal Procedure Act 2009 
(Vic) when resentencing following a successful CDPP appeal pursuant to the common law18.  So 
it would appear that the statutory modification of that common law principle would apply pursuant 
to s80 as well, if not s68 and s79, but at the time of writing this issue has not been considered by 
the Victorian courts.  In December 2009 the Tasmanian Supreme Court decided that the recent 
amendment to the Criminal Code (Tas), prohibiting the court from taking into account the fact that 
the courtôs decision may mean that the person is again sentenced for the crime, did not apply in 
Commonwealth matters.  It decided this on the basis that this state provision was inconsistent 
with the obligation imposed on the court by s16A(1) of the Crimes Act 1914 (Cth) to impose a 
sentence ñthat is of appropriate severity in all the circumstances of the offenceò.19  The central 
issue is whether the provisions of the Criminal Procedure Act 2009 (Vic) are inconsistent with 
Commonwealth law and so not made applicable by s80 of the Judiciary Act 1903 (Cth). 
 
Criminal history 

In Victoria the common law as to when the criminal history of an offender is relevant was modified 
by legislation.  Only ñprevious characterò is now relevant under s5(2)(f) of the Sentencing Act 
1991 (Vic).  This Victorian statutory modification to the common law does not apply to federal 
offenders pursuant to s80 of the Judiciary Act 1903 (Cth) as it is inconsistent with Commonwealth 
law ï s16A(2)(m) of the Crimes Act 1914 (Cth) ï which requires the court to take into account the 
ñcharacter and antecedentsò of the federal offender where relevant and known. 

 

Mental illness dispositions 

A state law that enables a person to be dealt with by a court of summary jurisdiction otherwise 
than in accordance with law if the accused was suffering from a mental illness at the time of the 
offence even if he/she was no longer suffering from a mental illness at the time of the hearing will 
not apply in the federal context.  This is because the Commonwealth legislative scheme dealing 

                                                 
16  DPP v Hunter (2003) 7 VR 119 following Solomons v District Court of NSW (2003) 212 CLR 230. 
 
17  Criminal Procedure Act 2009 (Vic) s259(3), s262(3), s289(2) and s290(3). 
 
18  Dinsdale v R (2000) 202 CLR 321 at [62]; (2000) 175 ALR 315; (2000) 174 ALJR 1538; (2000) 115 A Crim R 

558; [2000] HCA 54. 

 
19  R v Talbot [2009] TASSC 107; s402(4A) Criminal Code (Tas). 
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with the summary options where an accused is mentally ill (s20BQ of the Crimes Act 1914 (Cth)) 
is complete on its face and is limited to the situation where the person is suffering from mental 
illness at the time of the hearing20.  
 
State laws on setting non-parole periods 

The provisions in the Crimes Act 1914 (Cth) relating to the setting of non-parole periods were 
designed to provide a separate regime for Commonwealth offenders rather than relying on 
applied state/territory legislation21.  So the state law relating to the setting of the non-parole period 
does not apply to federal offences via the Judiciary Act 1903 (Cth). 
 
 
3. Options not available in sentencing Federal Offenders 
 
Currently the sentencing options under Victorian law are significantly wider than under 
Commonwealth law.  In particular the following options are not available in sentencing federal 
offenders: 
 

¶ Combined Custody and Treatment Order (CCTO) 
This option is not adopted under the Crimes Act 1914 (Cth) nor its regulations.  A request has 
been made for this option to be prescribed as applicable to federal offenders in Victoria under 
s20AB of the Crimes Act 1914 (Cth).   
 
Whether a federal sentence with similar effect (that is an effective sentence of imprisonment, 
suspending part of it on conditions that mirror the core conditions of the combined custody and 
treatment order) may be passed using s20(1)(b) of the Crimes Act 1914 (Cth) has yet to be 
determined.  There have been doubts expressed about whether s20 enables drug treatment to be 
imposed as a condition of an order under that section, as conditions imposed under s20 cannot 
be inconsistent with the personôs release22.  Further, under a CCTO, the balance of the sentence 
of imprisonment following the offenderôs release is served in the community, whereas under 
s20(1)(b) it is suspended on the release of the offender.  
 
It is also evident that a number of federal sentencing options, including a suspended sentence  
are not available where an offender is sentenced to imprisonment for some offences (terrorism, 
treachery, treason, espionage)23.  
 
¶ Drug Treatment Order (DTO) 
This option available to the Drug Court is not made applicable under the Crimes Act 1914 (Cth) 
nor its regulations. 
 

¶ Convicting and discharging  
This option is not available in respect of a federal offender24.   

                                                 
20  Kelly v Saadat-Talab (2008) 72 NSWLR 305; (2008) 251 ALR 398; (2008) 228 FLR 284; [2008] NSWCA 213.  

On 31.07.09 the High Court refused special leave to appeal that decision [2009] ST v Kelly [2009] HCA Trans 
175. 

 
21  Explanatory Memorandum to the Crimes Legislation Amendment Bill (No.2) 1989 (Cth); R v Mirkovic [1966] VR 

371; (1965) 8 FLR 465. 
 
22  R v Jones [1984] WAR 175 at 180 per Burt CJ; (1983) 79 FLR 226; (1983) 10 A Crim R 276. 
 
23  S20AB(6) Crimes Act 1914 (Cth). 
 
24  See Lanham & Anor v Brake & Anor (1983) 34 SASR 578 at 580 per Cox J; (1983) 13 A Crim R 293; (1984) 

52 ALR 351; (1983) 74 FLR 284; Mulcahy v Clark [1991] Tas R 115 per Zeeman J; (1991) 107 FLR 448, 
following the reasoning of the WA Full Court in Walsh v Giumelli [1975] WAR 114. 
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¶ Without convicting ordering a CBO 
This option is not available in respect of a federal offender.  See s20AB(1) which makes a CBO 
applicable only on conviction25. 
 

¶ Without conviction imposing a fine 
This option is not available in respect of a federal offender.  S19B Crimes Act 1914 (Cth) permits 
only the imposition of a non-conviction bond with a condition of payment of reparation, restitution, 
compensation or costs. 
 
 
4. Philosophy of Current Sentencing Scheme 
 
The philosophy of the current federal sentencing scheme introduced in 1990 is to create a 
separate sentencing regime and one which relies less on the State regimes than did the 
previous federal regime.  Some aspects of the state regime apply by being made applicable 
by being adopted by the Crimes Act 1914 (Cth) or as applying as a result of the operation of 
s68, s79 and s80 of the Judiciary Act 1903 (Cth).  The regime remains an amalgam of 
exhaustive Commonwealth provisions on some issues the common law and some state 
provisions where picked up and applied by s68, s79 and s80 of the Judiciary Act 1903 
(Cth).   
 
The current scheme endeavours to achieve a greater degree of uniformity, but not total 
uniformity, in the sentencing of federal offenders throughout the Commonwealth and to 
provide certainty in relation to any term of imprisonment to be served, whilst ensuring that 
harsher or longer prison terms do not result26.  The High Court recently noted that uniformity 
of treatment of federal offenders was not explicitly stated to be a goal in the relevant 
explanatory memorandum27.  As noted above (p2) by investing state courts with federal 
jurisdiction and generally applying state laws of procedure the Judiciary Act 1903 (Cth) 
reflects the policy choice of consistency between federal offenders with state offenders in 
the state rather than national consistency. 
 
Reasonable consistency in sentencing 

Of recent times courts have given greater attention to achieving ñreasonable consistency in 
sentencingò but not so as to fetter judicial discretion28.  ñReasonable consistencyñ has been 
described by Gleeson CJ as a requirement of justice29.  As well the view has been 
expressed that consistency with decisions of courts exercising federal jurisdiction in other 
states is desirable30.  Comparisons between decisions has become clearer now that all 
States and Territories no longer have remissions from sentences and s16G of the Crimes 
Act 1914 (Cth) was repealed on 16 January 2003 (see below).31 

                                                                                                                                                             
 
25  This was confirmed by Justice Balmford in DPP v Meyers (Vic Supreme Court 26.4.96) [unreported]. 
 
26  See Second Reading Speech on the Crimes Legislation Amendment Bill (No.2) 1989 (Cth).  Senate 

Parliamentary Debates Vol s137 p2895 (21.11.89) 
 
27  Putland v R (2004) 218 CLR 174 at [21]-[22] per Gleeson CJ; (2004) 78 ALJR 440; (2004) 204 ALR 455: [2004] 

HCA 8. 
28  R v MacNeil-Brown & Anor (2008) 20 VR 677; (2008) 188 A Crim R 403; [2008] VSCA 190. 
 
29  R v Wong (2007) 178 A Crim R 192; [2007] VSCA 278. 
 
30  R v Tran (2007) 172 A Crim R 436; [2007] QCA 221. 
 
31  See R v Tran (2007) 172 A Crim R 436 at [31]-[35]; [2007] QCA 221. 
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Since 1990 the differences between the Commonwealth and Victorian systems have 
reduced.  Their approaches on issues, such as the relevance to sentencing of the absence 
of remissions to the head sentence and non-parole period, is now the same with the result 
that the treatment of federal and state prisoners in Victoria is now very similar though not 
the same. 
 
The main elements of the charges brought in 1990 to the federal sentencing regime were: 
 
Á Abandoning the previous approach of adopting the various State laws relating to the 

fixing of federal non-parole periods32. 
 
Á Establishing a requirement, beyond 17 July 1990, that any effective term of 

imprisonment to be served is reflected in the non-parole period or period of the 
release set under the recognisance release order (a form of bond ï s19AB-19AG).  
It did so by stating in effect in s19AA that such terms did not attract remissions, 
notwithstanding any state law other than remissions arising out of warders strikes.  
Warders strikes still operate under the federal scheme to reduce the non-parole 
period as they do under the Victorian scheme33; and 

 
Á Stating that remissions that reduce the head sentence would continue to apply, if 

available under State law34  In States/Territories where remissions on the head 
sentence were not available (Victoria from 22 April 1992) the court was specifically 
required by s16G of the Crimes Act 1914 (Cth) (now repealed) to take this into 
account and adjust the sentence so that federal offenders did not serve longer 
sentences than their state and territory counterparts because of the abolition of 
remissions on head sentences.   

 As the non-parole period or pre-release period in respect of federal prisoners is 
determined by reference to the adjusted head sentence, there was a flow on effect 
from s16G to the non-parole or pre-release period under a recognisance release 
order (a form of bond).   

 In 1990, when the current federal sentencing regime came into operation, only New 
South Wales had abolished remissions on sentences.  Now all States and Territories 
have abolished general remissions on sentencing. 

 S16G of the Crimes Act 1914 (Cth) not only had the effect of ensuring federal 
prisoners did not serve longer than their state/territory counterparts but given the 
majority of states/territories abolished remissions it had the effect in most 
jurisdictions, including Victoria, that federal prisoners served shorter sentences than 
their state/territory counterparts.  This was so as s16G had the effect in the majority 

                                                 
32 See s4 of the Commonwealth Prisoners Act 1967.  This Act, now repealed, sought to achieve uniformity of 

treatment of Federal and State offenders within a particular State or Territory.  It did so by adopting the 
State/territory law relating to the fixing of non-parole periods.  The High Court in Leeth v Commonwealth 
(1992) 174 CLR 455; (1992) 107 ALR 672; (1992) 61 A Crim R 85; (1992) 66 ALJR 529 decided by a majority of 
4:3 that s.4 was a valid law.  The challenge against the section was made that as the State laws relating to the 
setting of non-parole periods varied two persons convicted of the same federal offence in two States could 
receive vastly different non-parole periods.  The majority decided that in the circumstances under consideration, 
the Commonwealth could give a varying application to its laws by reference to the State/territory mechanism for 
setting non-parole periods. 

 
33  S19AA(4) Crimes Act 1914 (Cth). 
 
34  S19AA(1) Crimes Act 1914 (Cth). 
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of jurisdictions including Victoria of reducing the maximum available penalty by 
approximately one third35. 

Repeal of s16G 

Given the unintended effect of s16G, in creating a disparity of treatment between federal 
and state/territory prisoners in the same jurisdiction, the Commonwealth Director of Public 
Prosecutions recommended to the Commonwealth Attorney-General's Department that 
s16G be repealed36.  That recommendation was accepted and s16G was repealed from 
16 January 2003.  Now no regard is had to the absence of remissions in sentencing federal 
offenders. 
 
The repeal of s16G now brings federal sentencing practice into line with current Victorian 
sentencing practice37 on whether the court can have regard to the absence of remissions.  
That is, the absence of remissions cannot be taken into account.  The effect of the repeal of 
s16G is summarised on page 58. 
 
The federal sentencing scheme introduced in 1990 also sought to strengthen the 
requirement that imprisonment be the punishment of last resort38.  In particular s17B of the 
Crimes Act 1914 (Cth) places a restriction on the availability of imprisonment where an 
offender, who has not previously been sentenced to imprisonment, is convicted of one or 
more specified federal offences relating to property, money or both whose total value does 
not exceed $2,000.  A qualification to this principle exists from 2004 in relation to some 
offences of people smuggling contrary to the Migration Act 1958 and in certain 
circumstances s233C of that Act provides for a mandatory minimum penalty of 
imprisonment. 
 
 
5. Sentencing Methodology 
 

In Victoria the Full Court of the Supreme Court and more lately the Court of Appeal and the High 
Court has stated that the correct approach to sentencing is to consider all the relevant matters 
and to arrive at an ñinstinctive synthesisò of them in determining the appropriate sentence39. 

 
The ñinstinctive synthesisò approach is contrasted with the approach that aims to reduce the 
sentencing method into stages or component parts or quantifiable elements that can be specified 
and go to make up the sentence.  This contrasting approach is often referred to as the ñtwo-stage 
approachò An example of a ñtwo-stage approachò would be to consider the ñobjectiveò elements to 
arrive at a sentence and after that modify it by reason of ñsubjectiveò elements. 
 

                                                 
35  R v OôConnor (2002) 129 A Crim R 505; [2002] NSWCCA 156. 
 
36  Commonwealth DPP Annual Report 2001-2002 at p40 
 
37  S5(2AA) Sentencing Act 1991 (Vic). 
 
38  R v Robison (1992) 62 A Crim R 374 at 381 per the Court (Vic CCA). 
 
39  R v Williscroft & Ors [1975] VR 292; R v Young [1990] VR 951, R v Ngui & Anor [2000] 1 VR 579 at 584; 

(2000) 111 A Crim R 593; (2000) 155 FLR 216; [2000] VSCA 78; AB v R (1999) 198 CLR 111; (1999) 165 ALR 
298; (1999) 73 ALJR 1385; [1999] HCA 46; Johnson v R (2004) 78 ALJR 616; (2004) ALR 346; [2004] HCA 15 
and Markarian v R (2005) 228 CLR 357; (2005) 79 ALJR 1048; (2005) 215 ALR 213; [2005] HCA 25.  In 
Markarian Justice McHugh of the High Court described instinctive synthesis as the method of sentencing in 
which the judge identifies all the relevant factors to sentencing, discusses their significance and then makes a 
value judgment as to what the appropriate sentence is in light of all the facts of the case.   
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A number of Justices of the High Court in the past have criticised the ñtwo-stage approachò to 
sentencing as being apt to give rise to error and stated that the practice departs from principle40 
though the majorityôs criticism softened in 2005 as in Markarian v R41 as they emphasised that 
the law favours transparency The majority reasoned that making a specific quantifiable 
allowance-say for a plea of guilty- did not of itself reveal error. Justice McHugh expressed his 
continued favour for the ñinstinctive synthesisò approach over the two tiered approach.  Justice 
Kirby stated that he remained of the view that the distinction between the two approaches was a 
matter of semantics not substance.   
 
As is set out in the Victorian Sentencing Manual at [2.2.1] there is no prohibition on taking a 
sequential approach to sentencing, that is engaging in a process of synthesis of all relevant 
considerations and having done so specifying the impact of one consideration or a number of 
them. The basic rule is that the sentencer must not attempt to identify a sentence that represents 
the ñobjectiveò gravity of the offending and then modify it by reason of the ñsubjectiveò 
circumstances of the offender to arrive at a sentence. 
 
A majority of the High Court in Wong & Anor v R (see above) has stated that the guideline 
judgment of the Court of Criminal Appeal of New South Wales for drug importation offences, 
which guideline was declared by reference to the quantity of drug imported, was contrary to s16A 
of the Crimes Act 1914 (Cth).  A majority in that case also called into question the practice, 
adopted in some states (now in Victoria), of identifying a precise reduction for a plea of guilty.  In 
Victoria this is now required by legislation ï Sentencing Act 1981 (Vic) ï s6AAA depending on the 
sentence imposed42 where the sentence is reduced by reason of the plea of guilty. 
 
The Courts of Criminal Appeal in New South Wales, South Australia and the Northern Territory 
have rejected criticism of the practice of quantifying the discount for a plea of guilty on the basis 
that the sentencing regime that operates in these states requires the court to not only have regard 
to the plea of guilty but the timing of the plea.   
 
In 2005 four Justices of the High Court in Markarian v R (Gleeson CJ, Gummow, Hayne and 
Callinan JJ) acknowledged that there may be some occasions when an articulated arithmetical 
approach may better serve the ends of transparency and accessibility.  They also stated that 
there was no universal rule rejecting the so called ñsequentialò or ñtwo-tieredò sentencing in favour 
of ñinstinctive synthesisò.  They further stated that the fact that the sentences quantified the 
allowance made for a plea of guilty (or assistance to the authorities as required by s21E of the 
Crimes Act 1914 (Cth)) did not reveal an error in the sentencing process.  Rather, where the 
penalty is not fixed by statute, the court must arrive at the appropriate sentence after weighing all 
the relevant factors in arriving at the conclusion that a particular penalty should be imposed.   
 
The majority in Markarian v R also emphasised that sentencing was a discretionary judgment 
and that there was no single correct sentence43.  In Wong & Anor v R (above) Gleeson CJ 
stated that allowing for the tolerance implicit in the individual discretion of the sentence 

                                                 
40  Wong & Anor v R (2001) 207 CLR 584; (2001) 76 ALJR 79; (2001) 185 ALR 233 per Gaudron, Gummow and 

Hayne JJ; Kirby J did not agree; [2001] HCA 64.  In AB v R (1999) 198 CLR 111; (1999) 165 ALR 298; (1999) 
73 ALJR 1385; [1999] HCA 46; (2006) 161 A Crim R 45; [2006] SASC 84 McHugh J expressed a similar view to 
the majority in Wong & Anor v R.  See also Markarian v R (2005) 228 CLR 357; (2005) 79 ALJR 1048; (2005) 
215 ALR 213; [2005] HCA 23; (2005) 79 ALJR 1048. 

 
41  Markarian v R (2005) 228 CLR 357; (2005) 79 ALJR 1048 at [39]; (2005) 215 ALR 213 at [39]; [2005] HCA 25. 
 
42  S6AAA Sentencing Act 1991 (Vic) inserted by the Criminal Procedure Legislation Amendment Act (Vic) 2008. 
 
43  Markarian v R above. 
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reasonable consistency in sentencing is a requirement of justice44.  Courts are giving greater 
attention to achieving reasonable consistency in sentencing45 while at the same time emphasising 
that reasonable consistency cannot fetter judicial discretion46.  Courts are also showing greater 
interest in sentencing patterns for federal offences in other States/Territories while recognising 
those patterns also reflect local sentencing practices47. 
 
The Courts of Appeal in some states including New South Wales and South Australia have also 
taken the view that it is proper for a court to identify the reduction for a plea of guilty and that it is 
appropriate to base that reduction, in the absence of contrition, on the public interest in saving the 
community the expense of a contested hearing48.  Now in Victoria Courts are required to identify 
a precise reduction for a plea of guilty depending on the sentence imposed pursuant to s6AAA of 
the Sentencing Act 1991 (Vic). 
 
In 2000 Winneke P. of the Victorian Court of Appeal referred to the New South Wales guideline 
judgment on drug importation offences as being of limited use and as a ñsounding boardò or 
ñcheckò against the exercise of the judgeôs discretion49. 
 
While the ñinstinctive synthesisò appears to be the accepted approach to sentencing in Victoria in 
two important respects the current federal sentencing scheme requires the sentencer to depart 
from it and adopt a ñtwo-stage approachò.  The first departure is where the sentencer is 
sentencing a federal offender who has undertaken to co-operate with law enforcement agencies 
in future proceedings including confiscation proceedings.  In that situation, if the sentence is 
reduced by that undertaking, the court is required by s21E of the Crimes Act 1914 (Cth) to specify 
the sentence (and non-parole period where imposed) that would have been imposed but for that 
reduction.  The second departure is in quantifying a precise reduction for a plea of guilty in the 
circumstances set out in s6AAA of the Sentencing Act 1981.  S6AAA appears to be a state 
procedural provision capable of being picked up and applied by s68 and s79 of the Judiciary Act 
1903 (Cth).  However to date judicial opinion on that has been divided. 
 
Prior to s6AAA of the Sentencing Act 1991 (Vic) it was not common to quantify a sentencing 
discount for plea of guilty though to do so was not necessarily an error50.  The Crimes Act 1914 
(Cth) does not require this and the ALRC in its 2006 report ñSame Crime Same Timeò has 
recommended that Commonwealth law require this [Recommendation 11-1]. 
 

                                                 
44  R v Wong (2007) 178 A Crim R 192; [2007] VSCA 278 at [6]-[7]; see also R v Tran (2007) 172 A Crim R 436; 

[2007] QCA 221; R v Mara [2009] QCA 208. 
 
45  R v MacNeil-Brown & Anor (2008) 20 VR 677; (2008) 188 A Crim R 403; [2008] VSCA 190. 
 
46  R v Ngui & Anor (2001) 1 VR 579 at 583; (2000) 111 A Crim R 593; (2000) 155 FLR 216; [2000] VSCA 78; 
  R v Harkness [2001] VSCA 87. 
 
47  R v Tran (2007) 172 A Crim R 436 at [8]; [2007] QCA 221. 
 
48  R v Sharma (2002) 54 NSWLR 300; (2002) 130 A Crim R 238; [2002] NSWCCA 142 and R v Place (2002) 81 

SASR 395; (2002) 189 ALR 431; (2002) 128 A Crim R 325; (2002) 219 LSJS 105; [2002] SASC 101 and  
 DPP v AB (2006) 94 SASR 316; (2006) 244 LSJS 49; (2006) 161 A Crim R 45; [2006] SASC 84.  See also the 

summary of decisions where the instinctive synthesis was not favoured in Justice Kirbyôs judgement in 
Markarian v R above. 

 
49  R v Ngui & Anor [2000] 1 VR 579 at 584; (2000) 111 A Crim R 593; (2000) 155 FLR 216; [2000] VSCA 78.  

Recently the NSW CCA also said in R v Whyte (2002) 55 NSWLR 252 that guideline judgments were a ñcheckò 
or ñsounding boardò or ñguideò but not a ñruleò or ñpresumptionò and (2002) 134 A Crim R 53; (2002) 37 MVR 1; 
[2002] NSWCCA 343. 

 
50  R v Sahari (2007) 17 VR 269; (2007) 177 A Crim R 1; [2007] VSCA 235. 
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6. Sentencing Principles 
 
The central sentencing principles in respect of federal offenders set out in the Crimes Act 
1914 (Cth).  As noted above on some issues the Crimes Act 1914 (Cth) establishes 
exhaustive provisions and on other issues establishes supplementary provisions to common 
law sentencing principles.  The High Court has said that the sentencing principles 
developed at common law rather than the principles set down in state legislation apply to 
the sentencing of federal offenders51.  But regard needs also to be had to s68, s79 and s80 
of the Judiciary Act 1903 (Cth).  For example if the qualifications set out in s80 are made 
out the common law as modified by Victorian Statute will also apply (see above at p2-6). 
 
The central sentencing principles of the Crimes Act 1914 (Cth) are: 
 
Á S16A(1) ï proportional sentence to offending 
 
Most importantly a court must impose a sentence or make an order that is of a severity 
appropriate in all the circumstances of the offence [s16A(1)].  This has been referred to by 
the Western Australian Court of Criminal Appeal as ñthe primary obligationò which is 
reinforced by s16A(2)(k) which requires the court to take into account the need to ensure 
the person is ñadequately punished for the offenceò52.  
 
The High Court in R v Wong & Anor53 and Weininger v R54 emphasised the primacy of 
giving effect to the principle in s16A(1) and to all the matters listed in s16A(2) where they 
are ñrelevant and known to the courtò.  As noted above in the case of R v Wong & Anor 
four of the Justices decided that the New South Wales Court of Appeal guideline judgment 
on the importation of narcotics contrary to the Customs Act 1901, which was declared by 
reference to the quantity of drug imported, was inconsistent with s16A. 
 
In Weininger v R the majority of the court (Gleeson CJ, McHugh J, Gummow and Hayne 
JJ) commented that the phrase ñknown to the courtò rather than ñproved in evidenceò or 
some equivalent expression suggests strongly that s16A was not intended to require formal 
proof of matters before they could be taken into account in sentencing.  Put another way, 
the majority said the phrase ñknown to the courtò should not be construed as imposing a 
universal requirement that matters urged in sentencing hearings be either formally ñprovedò 
or ñadmittedò. 
 
The majority of the High Court also commented that not every matter urged on the judge 
has to be, or can, be fitted into two categories ie aggravating or mitigating facts and the 
absence of persuasion about a fact in mitigation is not the equivalent of persuasion of the 
opposite fact in aggravation. 
 
Á S16B ï other sentences not yet served 
 
S16B requires a Court in sentencing a federal offender to have regard to any sentence 
(state, federal or territory) that the offender has not served or any sentence liable to be 

                                                 
51  Johnson v R [2004] 78 ALJR 616 at [15]; (2004) 205 ALR 346; [2004]  HCA 15.  
 
52  R v Smith & Anor (1991) 52 A Crim R 447 at 457 and Minniti v R (2006) 159 A Crim R 394; (2006) 196 FLR 

431; [2006] NSWCCA 30. 
 
53  (2001) 207 CLR 584; (2001) 76 ALJR 79; (2001) 185 ALR 233; [2001] HCA 64. 
 
54  (2003) 212 CLR 629; (2003) 196 ALR 451; (2003) 140 A Crim R 184; (2003) 77 ALJR 872 [2003] HCA 14. 
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served through the revocation of a parole order or licence granted.  This reflects the 
common law totality principle. 
 
Á S16A(2) ï non exhaustive list of matters 
 
S16A(2) of the Crimes Act 1914 (Cth) sets out a non-exhaustive list of matters to which the 
court must have regard when passing sentence.  Therefore matters relevant under common 
law principles relating to sentencing, even though not listed in s16A(2), remain relevant to 
the sentencing of federal offenders. 
 
All the matters listed in s16A(2) must be taken into account where ñrelevant and knownò to 
the court.  The sub-section does not require the sentencer to refer in sentencing to each of 
the matters specified when sentencing; it requires only that the ñrelevant and knownò 
matters be taken into account55.   
 
S16A(2) is based on s10 of the Criminal Law (Sentencing) Act 1988 of South Australia.  In 
Adami & Anor v R56 Bollen J commented that s10 of the South Australian Act  
declared what has always been the law.  In R v Sinclair57 Malcolm CJ of the Western 
Australian Court of Criminal Appeal expressed the view that s16A did not intend to change 
the common law.  Kennedy and Pidgeon JJ agreed. 
 
That the list of matters set out in s16A(2) is non-exhaustive is apparent from the prefatory 
phrase in s16A(2) namely ñIn addition to any other matters ...ò.  This was confirmed in DPP 
v El Karhani58.  The matters set out in s16A(2) have been referred to as a "checklist"59.  
General deterrence, promised future co-operation are two relevant matters not listed in 
s16A(2) and the section doesnôt address the relevance of forfeiture of property.  Section 
50FD, not s16A(2), requires the Court to have regard to the age and maturity of the victim of 
child sex tourism offences where ñrelevant and knownò. 
 
Set out below are some notes, by no means complete, on some of the factors commonly 
relied on in sentencing federal offenders: 
 
Nature and Circumstances of Offence [s16A(2)(a)] 
These are required to be taken into account pursuant to s16A(2)(a) but only to the extent 
that they are relevant and known to the court.  In R v Olbrich60 the High Court considered 
this paragraph in the context of a federal offender who had imported 1.1 kg of heroin in his 
luggage and who pleaded guilty to importing the heroin contrary to s233B of the Customs 
Act 1901.  It was unclear to the sentencing judge what precise role or position the offender 
held in the criminal hierarchy relating to the importation of the drug. 
 
A majority of the court (Gleeson CJ, Gaudron, Hayne and Callinan JJ) stated that the 
sentencing judge was required by s16A(2)(a) to take into account the nature and 

                                                 
55  Johnson v R (2004) 78 ALJR 616 at [24] per Gummow, Callinan and Heydon JJ;  (2004) 205 ALR 346; [2004] 

HCA 15; Ferrer-Esis (1991) 55 A Crim R 231 at 237 per Hunt J (NSW CCA). 
 
56  (1989) 51 SASR 229 at 233; (1989) 42 A Crim R 88. 
 
57 (1990) 51 A Crim R 418 at 430; (1990) 108 FLR 370. 
 
58 (1990) 21 NSWLR 370; (1990) 97 ALR 373; (1990) 51 A Crim R 123. 
 
59 Postiglione v R [1991] 24 NSWLR 584 at 594 per Grove J; (1991) 57 A Crim R 301. 
 
60 (1999) 199 CLR 270; (1999) 166 ALR 330; (1999) 73 ALJR 1550; (1999) 108 A Crim R 464; [1999] HCA 54. 
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circumstances of the offence only to the extent that these were known to the court.  The 
majority commented that while an offenderôs role in the criminal enterprise was relevant, the 
task of sentencing was often required to be undertaken when it was not possible to 
establish the precise role or position of the offender in the criminal hierarchy.  In those 
circumstances the sentencing judge should concentrate on what the offender had done and 
who he/she was. 
 
In 1998 the Victorian Court of Appeal explained that a sentencing judgeôs task was to do the 
best with the facts known to the court and that where additional facts are to be established, 
whether aggravating or mitigating, they are to be established in accordance with the 
principles in R v Storey61.  It follows that a sentencing judge is entitled, in the absence of 
precise evidence as to the nature of the offenderôs participation, to treat proven offences of 
possession and attempting to obtain possession of trafficable or commercial quantities of 
narcotic substances contrary to the Customs Act 1901 as very serious offences62. 
 
In a similar vein, a majority of the High Court in Weininger v R63 stated in 2003 that some 
disputed facts cannot be resolved in a way that goes either to increase or to decrease the 
sentence to be imposed.  The majority went on to say that there may be issues where the 
material available to the sentencing judge will not permit the judge to categorise in that way 
and that the judge may be unpersuaded of matters urged in mitigation or aggravation64. 
 
General Deterrence  
General deterrence is not specifically listed in s16A(2) though it is to be taken into account.  
Both s16A and the common law require general deterrence to be taken into account65.  The 
maximum sentence available for the offence can underscore the relevance of general 
deterrence66 and serves as a basis of comparison between the case before the Court and 
the worst possible case67  

                                                 
61 [1998] 1 VR 359; (1996) 89 A Crim R 519. 
 
62 R v Nicholas [2000] 1 VR 356; (2000) 111 A Crim R 490; [2000] VSCA 49, de la Espriella-Velasco v R (2006) 

31 WAR 291; (2006) 197 FLR 125; [2006] WASCA 31. 
 
63  Weininger v R (2003) 212 CLR 629; (2003) 196 ALR 451; (2003) 140 A Crim R 184; (2003) 77 ALJR 872; 

[2003] HCA 14. 
64 Weininger v R (above). 
 
65 El Karhani above; R v Paull (1990) 20 NSWLR 427; (1990) 49 A Crim R 142; (1990) 100 FLR 311, R v Oancea 

(1990) 51 A Crim R 141 and R v Carroll [1991] 2 VR 509 at 512, Commissioner of Taxation v Baffsky (2001) 
122 A Crim R 568; (2001) 192 ALR 92; (2001) 164 FLR 375; (2001) 48 ATR 76; [2001] NSWCCA 332.  In R v 
Sinclair (1990) 51 A Crim R 418; (1990) 108 FLR 370 the WA CCA decided that whilst s16A did not specifically 
refer to general deterrence the imposition of a sentence "of a severity appropriate in all the circumstances", as 
required by 16A(1), would necessitate general deterrence being taken into account as would s16A(2)(k) which 
referred to "the need to ensure that the person is adequately punished for the offence".  The Vic CCA in R v 
Robison (1992) 62 A Crim R 374 stated that though general deterrence is relevant it is not without significance 
that it is not expressly mentioned.  The Court said that the evident purpose of the current federal sentencing 
scheme was to ensure that custodial sentences were not imposed where alternatives might achieve, amongst 
others, realistic measures of specific deterrence and rehabilitation.  In Tapper v R (1992) 39 FCR 243; (1992) 
64 A Crim R 281; (1992) 111 ALR 347 the Full Federal Court agreed with the comments of the NSWCCA in 
DPP v El Karhani and added there was nothing in s16A to suggest that general deterrence should be accorded 
less importance than the other factors mentioned and that s16A had not ousted the general principles of 
sentencing law which placed significance on general deterrence.  See also R v Phillips & Anor (2008) 188 A 
Crim R 133; [2008] QCA 284 at [4] and [68]. 

 
66 R v Lambert & Anor (1990) 51 A Crim R 160. 
 
67  Markarian v R (2005) 228 CLR 357; (2005) 79 ALJR 1048 at [39]; (2005) 215 ALR 213 at [39]; [2005] HCA 25; 

Lodhi v R (2007) 179 A Crim R 470; [2007] NSWCCA 360. 
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Age and Maturity of Victim of Sexual Offences against Children Overseas 
In determining the sentence to be passed on an offender who has committed a sexual 
offence against a child overseas, contrary to the child sex tourism provisions (Division 2 of 
Part IIIA of the Crimes Act 1914 (Cth)), the court is required by s50FD to take into account 
the age and maturity of the victim so far as these matters are ñrelevant and knownò to the 
court.  This requirement is in addition to the matters set out in s16A(2) that the court must 
have regard to. 
 
Effect on Family [s16A(2)(p)]  
This is required to be taken into account under s16A(2)(p).  Subject to exceptional 
circumstances or exceptional hardship, the effect of a sentence on dependents is not 
normally to be taken into account in fixing sentence68.  
 
In one Western Australian Court of Criminal Appeal decision, a majority of the court decided 
that a sentencing judge would be committing an error if he/she did not take steps to obtain 
the necessary relevant information relating to the probable effect an order of imprisonment 
would have on the defendantôs family or dependents, which is a matter listed in s16A(2), by 
presentence report even though defence counsel had not raised the matter69. 
 
In October 2009 the Victorian Court of Appeal (5 Justices) heard argument on the issue of 
the inter-relationship between the ñexceptional circumstancesò test for hardship and the 
discretion to exercise mercy in non-exceptional circumstances70. 
 

                                                 
 
68 Adami & Anor v R (1989) 51 SASR 229; (1989) 42 A Crim R 88 and R v Sinclair above; R v Matthews 

(1996) 130 FLR 230; R v Nguyen [1997] 1 VR 386; (1996) 86 A Crim R 521, DPP v Reynolds [1999] 
VSCA 224 and R v Ceissman (2001) 119 A Crim R 535; (2001) 160 FLR 252; [2001] NSWCCA 73.  See 
R v Panuccio (Vic Court of Appeal 4.5.98) [unreported] for an exposition of the common law.  In R v 
Matthews (1996) 130 FLR 230 the Victorian Court of Appeal, Phillips CJ, with whom Southwell and 
Hampel AJJA agreed, said that the Court should follow the interpretation of the WA CCA in R v Sinclair 
(1990) 51 A Crim R 418; (1990) 108 FLR 370; that 16A(2)(p) did not alter the common law.  Previously in 
R v Broda (Vic Court of Criminal Appeal 8.5.92) [unreported] the Court found it unnecessary to express 
any concluded view on the question of whether 16A(2)(p) embodied the common law position.  See also 
R v Miceli [1998] 4 VR 588; (1997) 94 A Crim R 327; (1997) 139 FLR 309, DPP v Gaw [2006] VSCA 51 
and R v Thai & Anor [2005] VSCA 283.  See Carmody (1998) 100 A Crim R 41 for a discussion by the 
Vic Court of Appeal of the relevance of the judicial concept of ñmercyò in sentencing in the context of 
ñunexceptional family circumstancesò.  See also the comments of Weinberg JA in R v NAD [2008] VSCA 
192 at [11]-[15] on when mercy may be relevant.  See also Neave JA in R v Selcuk [2007] VSCA 143 on 
mercy and R v Lane (2007) 176 A Crim R 471; [2007] VSCA 222.   Nguyen v R (2001) 160 FLR 216; 
(2001) 118 A Crim R 519; [2001] WASCA 72 is a Western Australian case where exceptional hardship to 
children was taken into account under this paragraph.  Similarly in R v Togias (2001) 127 A Crim R 23 
the Court quashed a sentence and remitted the case back for resentencing where the Court decided 
insufficient enquiries had been made as to whether the defendant could continue to breast feed her infant 
daughter of 2½ months if in custody and the capacity of her fiancé to care for the infant and [2001] 
NSWCCA 522.  See also R v Togias (No.2) (2002) 132 A Crim R 573; [2002] NSWCCA 363; Ord v R 
(2008) 186 A Crim R 475; [2008] NSWCCA 162; Yarak v R [2008] NSWCCA 289 at [28]; and R v Nagui 
[2007] VSCA 8 at [43]; R v Chong (2008) 181 A Crim R; [2008] QCA 22 which while not a federal matter 
includes some comments about the federal approach.  Two recent cases on the effect of imprisonment 
on disabled children are S v R [2003] WASCA 309 and R v Wood [2005] NSWCCA 233. 

 
69 Nguyen v R [2001] 160 FLR 216; (2001) 118 A Crim R 519; [2001] WASCA 72; see also R v Togias (2001) 127 

A Crim R 23; [2001] NSWCCA 522. 
 
70  Pantelic & Anor (Vic Court of Appeal 30.10.09) [Decision reserved]. 
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Character and Antecedents [s16A(2)(m)] 
In 2003 a majority of the High Court in Weininger v R71 commented that under this 
paragraph the fundamental sentencing fact was what was known about the character and 
antecedents of the offender.   
 
The court decided that it was correct for the sentencing judge to give some recognition to 
the absence of prior convictions where there were none.  But the majority said this did not 
demonstrate the absence of prior criminal behaviour in circumstances where the offender 
had told an undercover police officer before his arrest that he was involved in a continuing 
cocaine importation syndicate.  The majority of the court said the sentencing judge was not 
in error to treat what was known of the offenderôs character and antecedents as neither 
working in his favour nor against him in those circumstances.  The majority also added that 
in the circumstances of the particular case if the sentencing judge had found beyond 
reasonable doubt that the offender had previously been knowingly concerned in the 
importation of cocaine, even though he had no prior convictions, this would have entitled the 
judge to take that into account as warranting the imposition of a heavier sentence than 
otherwise warranted.  Justice Kirby dissented on this point and Callinan J agreed with the 
majority. 
 

¶ good character 
A number of High Court Justices, and a majority in the case of Ryan v R below, have 
decided that a sentencing judge had erred when he stated that a defendantôs prior good 
character did not entitle him to ñany leniency whatsoeverò in circumstances where as a 
priest he had sexually assaulted young boys over an extensive period of time72.  In 
particular Justice McHugh stated that if an offender is of otherwise good character the 
sentencing judge must take that fact into account, but the weight be given to that will 
depend on all the circumstances of the case. 
 
It appears, though, that good character will have less significance for some types of 
offences, such as importing drugs73, using a carriage service to procure a person under 16 
for sexual purposes74, child pornography offences75 or where repeated offences have taken 
place over a long time76. 
 

¶ antecedents 
The approach of the Crimes Act 1914 (Cth) is to adopt the common law approach without 
the modifications in s376 of the Crimes Act 1958 (Vic) and s5(2)(f) of the Sentencing Act 

                                                 
71 (2003) 212 CLR 629; (2003) 196 ALR 451 per Gleeson CJ, McHugh, Gummow and Haye JJ; (2003) 140 A Crim 

R 184; (2003) 77 ALJR 872; [2003] HCA 14. 
 
72 Ryan v R (2001) 206 CLR 267; (2001) 118 A Crim R 538 per McHugh, Kirby and Callinan JJ; Gummow and 

Hayne JJ contra; (2001) 179 ALR 193; (2001) 75 ALJR 815; [2001] HCA 21. 
 
73 R v Leroy (1984) 2 NSWLR 441 at 446 Street CJ on the basis that drug couriers are often selected because 

their past is not likely to attract suspicion; (1984) 55 ALR 338; (1984) 13 A Crim R 469; (1984) 75 FLR 162.  Also 
Fraser [2004] VSCA 147 at [31] where Batt JA stated that good character has only a minor role in sentencing for 
these offences.  The other members of the Court agreed.  See also R v Ceissman (2001) 119 A Crim R 535; 
(2001) 160 FLR 252; [2001] NSWCCA 73 and R v Barrientos [1999] NSWCCA 1 (drug importations) to the 
same effect and Sukkar v R (No.2) (2008) 178 A Crim R 433; [2008] WASCA 2. 

 
74  Gajjar [2008] VSCA 268 at [27]. 
 
75  R v Gent (2005) 162 A Crim R 29 at 65-66; [2005] NSWCCA 370. 
 
76 Ryan v R above at 573 and R v Gent (2005) 162 A Crim R 29; [2005] NSWCCA 370. 
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1991 (Vic).  So the state modifications will not apply to federal offenders under s80 of the 
Judiciary Act 1903 (Cth). 
 
ñAntecedentsò incorporates a reference to more than just prior convictions and it covers a 
personôs history77.  This reflects the common law and not the limitation at state law limiting 
regard to convictions to where they are prior convictions ï s5(2)(f) Sentencing Act 1991 
(Vic).  Convictions recorded after the offending (subsequent convictions) are antecedents 
and where ñrelevant and knownò they must be taken into account.  Subsequent convictions 
cannot increase the penalty range to a higher range applicable in respect of a second or 
subsequent offence.  The use that can be made of subsequent convictions is limited and 
there is also the issue of whether they are relevant in the circumstances of the case before 
the court78. 
 
Where the offender has had the benefit of a charge being diverted under s128A of the 
Magistratesô Court Act 1989 this does not involve a finding of guilt [s128A(4)] and so the 
diverted charge is ñunjudged conductò79.  So the diversion of a charge cannot be taken into 
account in sentencing (as an aspect of character or antecedent) as if it was established 
criminal conduct.  The existence of a completed diversion will be relevant to ensure the 
Court is not misled if the offenders behaviour is represented to be out of character or an 
aberration80. 
 
Cultural Background [s16A(2)(m)] 
It is no longer mandatory to take into account the defendantôs cultural background81.  In 
addition the court must not take into account any form of customary law or cultural practice 
in mitigation or aggravation of the offending ï see s16A(2A) Crimes Act 1914 (Cth).  The 
relevant Explanatory Memorandum makes clear that the court may take into account an 
offenderôs cultural background82, should this be appropriate, other than as a mitigating or 
aggravating factor.  Under the amendment the court is no longer expressly required to 
consider a personôs ñcultural backgroundò when passing sentence for a federal offence83.   
 
These amendments arose out of a decision by the Council of Australian Governments in 
July 2006 that laws should reflect the principle that no customary law or cultural practice 
lessens the seriousness of violence or sexual abuse.  The Act appears to be designed as a 
model to encourage states and territories to adopt similar provisions as crimes of violence 
and sexual abuse are generally more within the states/territory province.  The Act also 
applies the prohibition on taking customary law or cultural practice as mitigation on the 
question of bail. 
 

                                                 
77 Lacco v R [1984] WAR 153 at 155 per Burt CJ. 
 
78 R v McInerney (1986) 42 SASR 111 at 113 per King CJ and 123-125 per Cox J. 
 
79  Burman v Commonwealth Services Delivery Agency [2004] SASC 224. 
 
80  Lari v Pavlos (WA Supreme Court 17.05.96) [unreported]. 
 
81 See the Crimes Amendment (Bail and Sentencing) Act 2006 effective from 12 December 2006 ï Item 4 in 

Schedule 1. 
 
82  The ALRC report Same Crime, Same Time Report 103 (April 2006) included the recommendation that cultural 

background should be considered when sentencing and that legislation should endorse the practice of 
considering traditional law and customs where relevant in sentencing Aboriginal and Torres Strait Islander 
offenders. 

 
83  Explanatory Memorandum to Crimes Amendment (Bail and Sentencing) Bill 2006. 
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Physical or Mental Condition [s16A(2)(m)] 
The court is required to take into account the physical or mental condition of the 
defendant84. 
 
Plea of Guilty [s16A(2)(g)] 
A guilty plea must be taken into account under Victorian law a guilty plea must always be 
taken into account even if it is motivated solely by self interest and even where it is a plea to 
lesser offences than originally charged85.  
 
While agreeing with the proposition that a plea of guilty should be taken into account as 
mitigating, a majority of the High Court in Cameron v R expressed the view that in 
Commonwealth sentencing that it was incorrect to base this on the fact that the community 
is spared the expense of a trial.  Rather it should be accepted on the basis that the 
defendant has expressed a ñwillingness to facilitate the course of justiceò.  The majority said 
this rationale enables reconciliation of the requirement that a person not be penalised for 
pleading not guilty and the rule that a plea of guilty may be taken into account in 
mitigation86.  So for Commonwealth offences the motivation for the guilty plea is relevant 
along with its effect. 
 
Recent decisions by the Court of Criminal Appeal in New South Wales and South Australia 
have disagreed with the approach in Cameron v R.  Those courts have confirmed that 
under those statesô sentencing regimes, in the absence of subjective criteria such as 
contrition, it is sufficient to base the reduction on the public interest in saving the community 
the expense of a contested hearing87.  This was the approach adopted in Victoria as well 
prior to the High Courtôs decision in Cameron v R.  Traditionally the courts in Victoria have 
accepted that there are strong utilitarian reasons for taking into account a plea of guilty such 
as saving the community the expense of a contested trial.  It appears that there is a 
significant overlap as both advert to the kinds of matters relevant to assessing the 
willingness of the offender to facilitate the course of justice88. 
 
It is not the case that a plea of guilty will always result in a discount but it must always be 
taken into account and the weight to be attached to it will depend upon the circumstances.  

                                                 
84  The Crimes Act 1914 (Cth) doesnôt define mental condition and the Courts have considered a number of 

conditions here ï Monahan v McLeod [2004] QDC 10 (depressive illness), R v Tang [1998] 3 VR 508 (low level 
functioning); (1997) 96 A Crim R 550; (1997) 149 ALR 534; (1997) 141 FLR 338; R v Scott [2003] NSWCCA 28 
(brain damage).  See generally R v Tsiaras [1996] 1 VR 398 at 400, Thompson v R (2005) 157 A Crim R 385; 
[2005] WASCA 223, R v Verdins & Ors (2007) 16 VR 269; (2007) 169 A Crim R 581; [2007] VSCA 102;  

 R v Israil [2002] NSWCCA 255;  R v Hemsley [2004] NSWCCA 228; Leach v R [(2008) 183 A Crim R 1; [2008] 
NSWCCA 73; R vHowell (2007) 16 VR 349; (2007) 173 A Crim R 40; [2007] VSCA 119; Quinn v LIV [2007] 
VSCA 122; R v Do (2007) 180 A Crim R 338; [2007] VSCA 308; R v Novakovic (2007) 17 VR 21; (2007) 
48 MVR 202; (2007) 172 A Crim R 414; [2007] VSCA 145; DPP v Rowson [2007] VSCA 176; R v Johnstone 
[2007] VSCA 193; R v Strezovski [2007] VSCA 260; R v Wise [2007] VSCA 266; R v Elias [2007] VSCA 125; 
DPP (Vic) v Mirik [2007] VSCA 150; R v Grossi (2008) 183 A Crim R 15; [2008] VSCA 51; R v Chong [2008] 
VSCA 119; R v Martin (2007) 20 VR 14; (2007) 181 A Crim R 352; [2007] VSCA 291. 

 
85 R v Morton [1986] VR 863; (1986) 23 A Crim R 433; R v Donnelly [1998] 1 VR 645 at 648-649; (1997) 91 A 

Crim R 550; R v Duncan [1998] 3 VR 208 at 215 per Callaway JA; R v Hewitt [1998] 4 VR 862 at 870;  
R v Ferman & Anor [1999] VSCA 76 per Tadgell JA. 

 
86 Cameron v R (2002) 209 CLR 339; (2002) 187 ALR 65; (2002) 76 ALJR 382; [2002] HCA 6.  See also The 

Guilty Plea Discount:  Why and How Much ï An Analysis of Cameron (2002) 2(3) CLNV 17. 
 
87 R v Sharma (2002) 54 NSWLR 300; (2002) 130 A Crim R 238; [2002] NSWCCA 142 and R v Place (2002) 81 

SASR 395; (2002) 189 ALR 431; (2002) 128 A Crim R 325; (2002) 219 LSJS 105; [2002] SASC 101. 
 
88  Danial v R [2008] NSWCCA 15 at [30]. 
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A significant consideration is whether the plea was entered at the first reasonable 
opportunity89.  Where it is unlikely that the guilt would have been discovered and 
established other than through the disclosure by the offender a considerable degree of 
leniency will apply90. 
 
In 2000 the Court of Appeal in New South Wales handed down a guideline judgment on the 
effect of a plea of guilty.  The court stated it was not relevant to Commonwealth offences 
and the reasons of the court were not intended to be applicable to Commonwealth 
offences91.  The High Court has stated that this guideline judgment should not be taken as 
applying to Commonwealth matters and the majority [Gaudron J. Gummow and Hayne JJ] 
criticised the practice of articulating the discount provided on a plea of guilty92.  
Notwithstanding this the Court of Criminal Appeal in South Australia recently confirmed that 
the approach in that state was to identify a specific reduction in sentence due to the plea of 
guilty93.  A confession where the other evidence would amount to no case to answer adds 
considerable weight to the plea and co-operation94. 
 
There is no requirement in the Crimes Act 1914 (Cth) for a quantification of a discount for a 
plea of guilty95. 
 
As noted above s6AAA of the Sentencing Act 1991 (Vic), which requires the Court in 
imposing particular types of sentences to quantify the discount for the plea of guilty, is a law 
of state procedure which appears capable of being picked up and applied in sentencing 
federal offenders pursuant to s68 and s79 of the Judiciary Act 1903 (Cth).  However judicial 
opinion is divided on that issue currently. 
 
Contrition [s16A(2)(f)] 
Where the plea of guilty or other action of the defendant such as making reparation reflects 
contrition this must be taken into account separately under s16A(2)(f)96.  
 

                                                 
89 R v Donnelly [1998] 1 VR 645; (1997) 91 A Crim R 550; R v Duncan [1998] 3 VR 208 and Wangsaimas & Ors 

v R (1996) 6 NTLR 14; (1996) 87 A Crim R 149 at p171; (1996) 133 FLR 272; Cameron v R above and R v 
Pajic [2009] VSCA 53. 

 
90  R v Ellis [1986] 6 NSWLR 603; Walker v R [2008] NTCCA 7 at [38]. 

 
91 R v Thomson & Anor  (2000) 49 NSWLR 383 at 411; (2000) 115 A Crim R 104; [2000] NSWCCA 309.  See 

also R v Sharma above. 
 
92 Wong & Anor v R above. 
 
93  R v Place (2002) 81 SASR 395; (2002) 189 ALR 431; (2002) 128 A Crim R 325; (2002) 219 LSJS 105; [2002] 

SASC 101. 
 
94  Walker v R [2008] NTCCA 7. 
 
95  Charkawi v R [2008] NSWCCA 159 at [14]. 
 
96 Wangsaimas and Vanit  above at 171; R v Lovel [2007] QCA 281. 
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Co-operation with Law Enforcement Agencies97 [16A(2)(h) and s21E]  
There are essentially two types of cooperation that can be relevant ï past and promised 
future co-operation.  Section 16A(2)(h) is the provision that deals with past co-operation and 
section 21E deals with promised future co-operation. 
 
In the Commonwealth context the distinction between the two is important as they are dealt 
with differently and where both are relevant they need to be dealt with separately.  
Promised future co-operation must be treated separately from past co-operation98.  
 
The degree to which the person has co-operated with law enforcement agencies in the 
investigation of the offence or other offences must be taken into account under s16A(2)(h).  
The word ñoffenceò is defined in s16 of the Crimes Act 1914 (Cth) to mean a federal, state 
or territory offence.  It has been said that the discount to be given to a ñtrue informerò will be 
considerable99 but the weight depends on the facts and must be balanced against other 
considerations including the seriousness of the offending and any circumstances of 
aggravation100. 
 
Promised future co-operation in proceedings (including confiscation proceedings) relating to 
an offence, is one of the other matters besides those expressly referred to in s16A(2) to be 
taken into account by the sentencing judge and which is relevant under s21E.   
 
In the Commonwealth context, it is important to keep in mind the distinction between these 
two types of co-operation.  Where there is an undertaking for future co-operation, the court 
must quantify the discount given as this is explicitly required by s21E101 whereas for other 
types of co-operation this is not the general practice in Victoria.  This reflects the accepted 
approach that sentencing is an ñinstinctive synthesisò of all relevant matters and so it is not 
necessary that the court specify the discount102. 
 
It is not the case that past co-operation with law enforcement authorities will always result in 
a sentencing discount.  The benefit which has flowed from co-operation is a relevant factor 
to be taken into account103, as is the need to encourage offenders to genuinely co-operate 
with the authorities whether or not the information supplied turns out to be effective.  The 

                                                 
97 A selection of cases dealing with sentencing discounts for co-operation, principally in the drug context, include:  

R v Golding & Anor (1980) 24 SASR 161; (1980) 3 A Crim R 26; McGookin v R (1986) 20 A Crim R 438;  
 R v Perez-Vargas & Anor (1986) 8 NSWLR 559; (1986) 25 A Crim R 194; Malvaso v R (1989) 168 CLR 227; 

(1989) 89 ALR 34; (198 9) 43 A Crim R 451; (1989) 64 ALJR 44; R v Cartwright (1989) 17 NSWLR 243;  
 Perrier v R [1991] 1 VR 697; (1990) 50 A Crim R 122; R v Schioparlan (1991) 54 A Crim R 294; R v Gallagher 

(1991) 23 NSWLR 220; (1991) 53 A Crim R 248; R v Nagy [1992] 1 VR 637; (1991) 57 A Crim R 64;  
 R v Rostom [1996] 2 VR 97; (1995) 83 A Crim R 58; R v Lopez-Alonso (1996) 125 FLR 427; (1996) 86 A Crim 

R 270 and R v Carey [1998] 4 VR 13; (1997) 97 A Crim R 552, and R v Sahari (2007) 17 VR 269; (2007) 177 A 
Crim R 1; [2007] VSCA 235. 

 
98  R v Gladkowski (2000) 115 A Crim R 446; [2000] QCA 352. 
 
99  R v McMahon (1988) 40 A Crim R 95. 
 
100  R v Nguyen [2000] VSCA 209 [25]. 
 
101  R v Tae [2005] NSWCCA 29. 
 
102  R v Sahari (2007) 17 VR 269; (2007) A Crim R 1; [2007] VSCA 235. 
 
103 See Wangsaimas & Ors v R above at 172-173 and R v Gallagher (1991) 23 NSWLR 220; (1991) 53 A Crim R 

248 and R v Dinic (1997) 149 ALR 488. 
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Victorian Court of Appeal has commented that in order to merit a discount the co-operation 
ought be such as could significantly assist the authorities104. 
 
Some broad and general principles applicable to the sentencing discount to be given for 
assistance provided to the authorities were set out by the New South Wales Court of 
Criminal Appeal in 1989 in R v Cartwright105.  The Victorian Court of Appeal has agreed 
with these principles106.  The main principles are set out in the following three paragraphs. 
 
Where information and co-operation is identifiable, it must be of such a nature that it could 
significantly assist authorities107.  The effectiveness of the information provided is a relevant 
matter to be taken into account108.   The risk to personal safety is also a relevant matter to 
be taken into account as is the need to ensure that the reduction does not result in a 
sentence which is ñan affront to community standardsò109.  Where assistance has been 
given to the prosecuting authorities by a prisoner, he/she is entitled to leniency including 
where the assistance has been given in connection with an unrelated offence and where the 
prisoner is both a competent and compellable witness in respect of that unrelated offence.  
This is so either under s16(2)(h) or under general sentencing principles imported under 
s16A110. 
 
In R v Ferrer-Esis111 the New South Wales Court of Appeal noted that there could not be a 
discount in accordance with the relevant principles if no co-operation was given, regardless 
of how much the particular prisoner may have been prepared to co-operate if able to do so. 
 
Where the assistance provided is not full and frank there is an unresolved issue as to 
whether a discount is allowable or whether this is relevant to the amount of the discount112.   
 
Promised future co-operation ought not be wholly disregarded simply because the  
authorities are not able to immediately use the testimony.  The discount is not just a price 
fixed by the value of the information or testimony that can be given, as the existence of a 
discount serves to encourage those charged with criminal offences to give as much 
information as they can to implicate other offenders.  It should not be considered that the 
aim is best served by always requiring tangible results before a discount is given.  The fact 

                                                 
104 R v Carmody (1998) 100 A Crim R 41 expressing agreement with R v Cartwright (1989) 17 NSWLR 243 at 

253. 
 
105 (1989) 17 NSWLR 243 at 252-253 per Hunt and Badgery-Parker JJ. 
 
106 R v Su & Ors [1997] 1 VR 1 at 79; (1995) 129 FLR 120 at 200; R v Carey [1998] 4 VR 13; (1997) 97 A Crim R 

552. 
 
107 R v Cartwright above at 253. 
 
108 R v Su & Ors [1997] 1 VR 1; (1995) 129 FLR 120; R v Dinic and Gleeson CJ in R v Gallagher above, R v El 

Hani [2004] NSWCCA 162 at [73] and Assafiri [2007] NSWCCA 159 at [23]. 
 
109  R v Gladkowski (2000) 115 A Crim R 446 at 448; [2000] QCA 352. 
 
110 R v Rostom [1996] 2 VR 97 at 104 per Charles JA; (1995) 83 A Crim R 58. 
 
111 (1991) 55 A Crim R 231. 
 
112 See the discussion by the Victorian Court of Appeal in R v Tang [1998] 3 VR 508; (1997) 96 A Crim R 550 at 

573; (1997) 149 ALR 534 and (1997) 141 FLR 338 and R v YLC [2005] NSWCCA 394 at [29] per Spigelman CJ. 
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that it is unlikely that the authorities will call upon the applicantôs promise of co-operation 
does not preclude a discount, although it might reduce it113.   
 
An offer of co-operation may be disregarded in sentencing if it is given in the knowledge that 
it will not be called upon.   
 
In some circumstances a sentence may not be discounted for future co-operation but co-
operation taken into account under s16A(2)(h) and a plea of guilty may result in a significant 
discount114.   
 
s16A(2)(h) ï Past co-operation 
In sentencing, the court is not required to identify the extent of the reduction of the sentence 
for co-operation with law enforcement agencies in respect of relevant assistance already 
rendered prior to the imposition of sentence i.e. past co-operation. 
 
Where s16A(2)(h) is relevant, the effect upon the sentence is to be considered as but one of 
the various matters within the ñinstinctive synthesisò of the sentencing process.  The 
preferred approach in Victoria is not to specify a discount allowed for co-operation of the 
type covered in s16A(2)(h), but to have regard to this along with all other relevant matters  
in arriving at the appropriate sentence which is the ñinstinctive synthesisò of all those 
relevant matters115.  A different approach applies in New South Wales in relation to 
sentencing on state offences due to a guideline judgment116.  
 
s21E - Undertaking to co-operate in proceedings 
Where the court is sentencing a federal offender who has undertaken to co-operate with law 
enforcement agencies in proceedings, including confiscation proceedings, relating to any 
offence (defined as a federal, state or territory offence), and the sentence and/or the non-
parole period is reduced as a result of that undertaking, the court is required by s21E to 
specify that the sentence and/or non-parole period is being reduced for that reason and to 
state what the sentence and non-parole period would have been but for that reduction117. 
 
Section 21E makes it clear that future co-operation is one of the ñother mattersò besides 
those expressly mentioned in s16A(2) which the court is to take into account in determining 
the sentence to be passed for a federal offence. 
 
The position under s16A(2)(h) is to be contrasted with, and kept segregated from, the 
operation of s21E. Where a prisoner awaiting sentence undertakes to co-operate with law 
enforcement authorities in future proceedings, the extent of the reduction in sentence 
consequent upon such future co-operation must be specifically stated and exclusively linked 
to that undertaking.   
 
Section 21E permits the Commonwealth DPP to appeal against the reduced sentence in the 
event the undertaking is not carried into effect.  S21E is predicated on the granting of a 
designated benefit in consideration of a promise which is sufficiently certain in its terms that 

                                                 
113 R v Kokkinos [1998] 4 VR 574; (1998) 101 A Crim R 227; (1998) 145 FLR 474. 
 
114 R v Gangelhoff [1998] VSCA 20. 
 
115 R v Young [1990] VR 951 and R v Nagy [1992] 1 VR 637; (1991) 57 A Crim R 64. 
 
116 R v Thomson & Anor (2000) 49 NSWLR 383; (2000) 115 A Crim R 104; [2000] NSWCCA 309;  
 R v Sharma (2002) 54 NSWLR 300; (2002) 130 A Crim R 238; [2002] NSWCCA 142. 
 
117  R v Hodgson (2002) 84 SASR 168; (2002) 135 A Crim R 92; (2002) 222 LSJS 593;[2002] SASC 349. 
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a breach of it can be the subject of an appeal.  While the promise or undertaking does not 
have to be expressed in a particular fashion, it must be given in clear terms and be given in 
contemplation of the possible institution of some proceeding118.  The onus of proving 
beyond reasonable doubt that the failure was without reasonable excuse is on the CDPP119. 
 
If the offender, without reasonable excuse, does not co-operate in accordance with the 
undertaking, the Commonwealth DPP may appeal against the inadequacy of the sentence 
or of the non-parole period.  The power to appeal extends to an appeal against a 
recognisance release order120.  That a federal offender is frightened or apprehensive about 
the consequences to him and perhaps others of his giving evidence cannot by itself be 
treated as a reasonable excuse121. 
 
Where a court finds that a federal prisoner has, without reasonable excuse, partially failed 
to comply with his/her undertaking the court has a discretion as to the sentence to be 
imposed not exceeding the sentence which the sentencing judge would have imposed but 
for the undertaking122.  The court has no discretion if it finds the person has entirely failed to 
comply.  Section 21E does not empower a court re-sentencing an offender under s21E, 
following a successful CDPP appeal, to consider the appropriateness of the original 
sentence123. 
 
As noted above, co-operation with authorities generally is required to be taken into account 
under s16A(2)(h).  This need not be quantified in the sentencing comments as this type of 
co-operation is one of the matters in sentencing that is to be considered as part of the 
ñinstinctive synthesisò approach in arriving at the appropriate sentence.  Any reduction 
referrable to future co-operation as described in s21E must be specifically quantified in 
accordance with s21E. 
 
Past and future co-operation 
Where both past and future co-operation give rise to a two-fold basis for mitigation of 
penalty, the sentencing judge should not combine them to produce a global reduction for 
ñco-operation with authoritiesò124. Instead, any reduction in the penalty consequent upon 
past co-operation must be incorporated within the overall sentence and/or non-parole 
period.  Any additional reduction referrable to an undertaking for future assistance must be 
specifically quantified in accordance with s21E125.  
 
For sentences imposed before 16 January 2003 both the head sentence and the non-parole 
period were affected by the absence of remissions pursuant to s16G of the Crimes Act 1914 

                                                 
118 R v Burns & Ors (Vic Court of Appeal) 9.11.92; R v Gangelhoff [1998] VSCA 20 and DPP v Parsons (1992) 

74 A Crim R 172. 
 
119  R v YZ (1999) 162 ALR 265; [1999] NSWCCA 48. 
 
120 DPP v Haunga [2001] 4 VR 285; (2001) 127 A Crim R 358; [2001] VSCA 73. 
 
121 DPP Parsons and DPP v Haunga above. 
 
122 R v YZ (1999) 162 ALR 265; [1999] NSWCCA 48 and DPP v Haunga above. 
 
123 DPP v Haunga above. 
 
124 R v McGee & Anor (Vic Court of Criminal Appeal 25.11.94) [unreported] and R v Ngui & Anor [2000] 1 VR 579; 

(2000) 111 A Crim R 593; (2000) 115 FLR 216; [2000] VSCA 78. 
 
125 R v Tan (1995) 78 A Crim R 300 and DPP v AB (2006) 94 SASR 316; (2006) 244 LSJS 49; (2006)  

161 A Crim R 45; [2006] SASC 84. 
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(Cth).  So in setting the period, in accordance with s21E, that would have been imposed but 
for the undertaking of future cooperation, the court had to have regard to the absence of 
remissions for sentences imposed before 16 January 2003.  Because the non-parole period 
or pre-release period (under a recognisance release order) is set by reference to the head 
sentence any reduction in the head sentence before 16 January 2003, had a flow on effect 
to these periods due to s16G 126.  As noted above in the paper under the heading 
ñPhilosophy of Current Sentencing Schemeò, s16G was repealed in respect of sentences 
imposed from 16 January 2003. 
 
Co-operation in Indictment/Presentment context 
Where a prisoner who has undertaken to co-operate with law enforcement authorities is to 
be sentenced upon both state and federal offences alleged in a single Indictment/ 
Presentment, the court should generally not seek to differentiate between the offences so 
as to provide a discount for one category of offence, and no discount for the other.  Rather, 
the sentence upon the state offences should be reduced upon traditional mitigatory 
principles of the common law, whilst the court must express any reduction on the federal 
offences in compliance with the requirements of s21E of the Crimes Act 1914 (Cth)127.  
 
Where a federal offender is to be sentenced and undertakes to give evidence in criminal 
proceedings for a State offence as well as for a Commonwealth offence and there is a 
connection between the State and Commonwealth offence for which co-operation has been 
promised, it is appropriate to take into account the offenderôs promise of co-operation in 
respect of the related State offence in determining the appropriate sentence for the 
Commonwealth offence128.  So if the State and Commonwealth offences for which the 
offender has undertaken to co-operate in future proceedings are intertwined, it may be 
relevant to take into account the promised co-operation in respect of the State offence in 
determining the appropriate Commonwealth sentence. 
 
Co-operation on one or some offences but not all 
Where an offender co-operates in respect of one or a number of offences but not all 
offences the sentence need not give a reduction for every offence the offender is to be 
sentenced for129. 
 

Forfeiture/Pecuniary Penalty130   
One of the factors not specifically included in s16A(2) of the Crimes Act 1914 (Cth) is the 
relevance to sentencing of the forfeiture or likely forfeiture including property that has been 
derived by the federal offender from or associated with illegal activity and the relevance of a 
pecuniary penalty, whether imposed by court order or administrative action. 
 
As a matter of general principle the court should be advised of the forfeiture or likely 
forfeiture or the imposition of a pecuniary penalty order.  Whether a court can have regard 
to a forfeiture order or pecuniary penalty order made or arising from the Proceeds of Crime 
Act 2002 (Cth) prior to sentencing of the offender is now determined by s320 of that Act.   

                                                 
126 R v Carey [1998] 4 VR 13; (1997) A Crim R 552. 
 
127 R v Carmody (1998) 100 A Crim R 41. 
 
128 R v Kokkinos [1998] 4 VR 574; (1998) 101 A Crim R 227; (1998) 145 FLR 474. 
 
129  R v Nguyen (2008) 257 LSJS 299; [2008] 8 SASC 238 and generally R v Gallagher (1991) 23 NSWLR 220; 

(1991) 53 A Crim R 248. 
 
130 On the relevance of this in sentencing see generally R. Fox and A. Frieberg ñSentencing ï State and Federal 

Law in Victoriaò 2
nd

 Ed. p507. 
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Section 320 is not however a complete code and where the actual or potential outcome falls 
outside of the situations covered by the section regard must be had to the rationale 
underlying the section and the general principles as reflected in state cases. The approach 
adopted in Commonwealth and Victorian confiscation legislation is similar in most respects 
but not identical.  The Victorian scheme makes specific provision for the relevance to 
sentencing of particular confiscation orders made under the Confiscation Act 1997 in s5(2A) 
of the Sentencing Act 1991 (Vic).  Neither Act addresses the relevance to sentencing of the 
likelihood that confiscation will occur in the future.  This is particularly important as forfeiture 
may occur automatically under the Proceeds of Crime Act 2002 (Cth) 6 months to 15 
months (if extended) after a conviction and under the Confiscation Act 1997(Vic) 60 days 
after conviction (when no application for exclusion is made). 
 
Case law determines whether regard can be had to the possibility of confiscation occurring 
in the future.  Where the order is not made, or settlement reached, before sentence, it is 
appropriate for the court to be informed that confiscation is a possibility.  It is clearly difficult 
for the court to take into account the potential of future confiscation in the sentencing 
process.  Currently a court will have to have regard to whether it is likely, the 
characterisation of the property to be confiscated and the likely effect on the offender.  
 
Similarly, where automatic forfeiture may occur by operation of the Act, the sentencing court 
should be informed that forfeiture may occur (see below for more detail).  However, there is 
no certainty regarding actual forfeiture as up until 6 months (or 15 months if extended) after 
conviction the defendant or a third party may successfully exclude property from the 
restraining order with the result that the property would not be subject to automatic 
forfeiture. 
 

¶ Approach pre Proceeds of Crime Act 2002 (Cth) 
 
The Commonwealth Proceeds of Crime Act 1987 (Cth) was silent on the relevance of 
confiscation orders to sentencing.  The Proceeds of Crime Act 1987 (Cth) did however 
permit the sentencing court to defer sentencing until a confiscation application had been 
determined131. 
 
In the absence of specific provisions and having regard to relevant authority, the 
Commonwealth adopted the approach, when dealing with the 1987 Act, that such orders 
are part of the overall punishment imposed upon an offender and should be taken into 
account in determining sentence.  The approach was that if possible, any application should 
be made prior to sentencing to allow the court to take any such order into account. 
 
The weight which was attributable to the order varied greatly depending upon the specific 
circumstances under consideration132. 
 
The principles which emerged in the cases established that weight should be afforded to a 
forfeiture order representing property ñused in or in connection withò the commission of an 
offence in contrast to proceeds of the crime.  The situation was more complex where the 
confiscation order was a forfeiture order or pecuniary penalty order representing proceeds 
or benefit derived from the offence. 
 

                                                 
131 S18(2) Proceeds of Crime Act 1987 (Cth). 
 
132 R v McDermott (1990) 49 A Crim R 105 and Tapper v R (1992) 39 FCR 243; (1992) 64 A Crim R 281; (1992) 

111 ALR 347 following the reasoning of the Victorian CCA in Allen v R (1989) 41 A Crim R 51. 
 



26 
 

  

For example in 1989 the Victorian Court of Appeal in Allen v R133 considered that a 
forfeiture order was ñpart of the retribution exacted from offenders on behalf of the 
communityò and that the order, if made before sentence, should be taken into account, but 
that the weight to be attributed to the making of the order would vary depending upon the 
circumstances. 
 
In 1990 in R v McDermott134, the Full Federal Court considered that a pecuniary penalty 
order relating entirely to the profits of the crime had a significant punitive and deterrent 
effect if enforced against the only available asset, or against future earnings.  In 1992 by 
contrast in Tapper v R135, the Full Federal Court found that whilst such a pecuniary penalty 
order must be taken into account, it might have little or no impact on sentence if it was 
unlikely to impact on the offender or his assets.  In that matter the prospect of recovery was 
unlikely. 
 
Where confiscation action was resolved prior to sentencing the court was able to take into 
account the impact of the order on the sentence.  Where, however the action was not 
resolved before the sentencing the court, where advised of the situation, would have regard 
to the likelihood of an order being made or automatic forfeiture occurring in the future. 
 
Where condemnation of ñforfeited goodsò has occurred under the Customs or Excise Acts, 
this may also be relevant to the sentencing of a particular offender affected by it and this 
should be brought to the courtôs attention.  In addition the Victorian Court of Appeal 
confirmed that if property/money is likely to be forfeited this is also relevant to sentencing 
and must be taken into account where it is known136. Changes made to the Customs Act 
regime and the regime established under the Proceeds of Crime Act 2002 mean that 
forfeiture and condemnation action under the Customs Act now occurs infrequently.  
 

¶ Approach under Proceeds of Crime Act 2002 (Cth) 
 
The Proceeds of Crime Act 2002 (Cth), which operates from 1 January 2003, like s5(2A) of 
the Sentencing Act 1991 (Vic), sets out the effect on sentencing of the confiscation scheme.  
It does not deal with the relevance of orders or confiscation that may occur after sentencing. 
 
The scheme of the Proceeds of Crime Act 2002 (Cth) makes specific provision for those 
events a court can take into account on sentencing.  However like the Victorian Act it does 
not cover all the situations that could be relevant to sentencing. 
 
The Proceeds of Crime Act 2002 (Cth), in s320, now precludes a sentencing judge from 
having regard to the forfeiture of the proceeds of crime of the offence the person is 
convicted of or any pecuniary penalty order or literary proceeds order relating to that 
offence.  On the other hand the scheme requires the sentencing judge to have regard to the 
forfeiture of other property that is not proceeds of the offence the person is convicted of 
such as instruments of crime, used in the commission of the offence, eg a mobile phone 
used in a drug importation.  It also permits the sentencing judge to have regard to any 
cooperation by the offender in resolving any action taken against the offender under the Act. 
The rationale underlying s320 is that no regard is to be had to any order the effect of which 

                                                 
133 Above. 
 
134 Above. 
 
135 Above. 
 
136 R v Campbell & Anor(1999) 109 A Crim R 174; [1999] VSCA 177 following Pastras v R (1993) 65 A Crim R 

584. 
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would strip the benefits of the crime from the offender but to permit regard to be had to the 
confiscation of property not representing the proceeds of crime such as things or property 
used in the commission of the crime, which property may have been acquired lawfully. 
 
Section 320 of that Act states that: 
 

 ɁEffect of the confiscation scheme on sentencing  

  ɯÊÖÜÙÛɯ×ÈÚÚÐÕÎɯÚÌÕÛÌÕÊÌɯÖÕɯÈɯ×ÌÙÚÖÕɯÐÕɯÙÌÚ×ÌÊÛɯÖÍɯÛÏÌɯ×ÌÙÚÖÕɀÚɯÊÖÕÝÐÊÛÐÖÕɯÖÍɯÈÕɯ

indictable offence: 

 

  (a) may have regard to any cooperation by the person in resolving any action 

taken against the person under this Act; and  

 

  (b) must not have regard to any forfeiture order [ defined in s338 as an order 

under Division 1 of Part 2 -2 of the Act that remains in force] that relates to the 

offence, to the extent that the order forfeits proceeds of the offence [defined 

in s338, 329 and 330 as wholly or partially derived or realised, whether directly or 

indirectly, from the commission of the offence whether the property is situated 

outside Australia ]; and 

 

  (c) must have regard to the forfeiture order [see above] to the extent that the 

order forfeits any other property; and  

 

  (d) must not have regard to any pecuniary penalty order [ defined in s338 as an 

order under s1166] or any literary proceeds order [ defined in s338 and an order 

under s153], that relates to thÌɯÖÍÍÌÕÊÌȭɂ 
 
Section 321 of the Proceeds of Crime Act 2002 (Cth) enables the court to defer sentencing 
pending the determination of a confiscation order where the court is satisfied that it is 
reasonable to do so in all the circumstances. Like its predecessor in the earlier 
Commonwealth Act the provision allows the court to defer sentencing so that confiscation 
action can be concluded and any confiscation orders be taken into account in sentencing, if 
relevant. 
 
Section 320 of the Proceeds of Crime Act 2002 (Cth) is silent as to whether automatic 
forfeiture, which may occur at a point 6 months to 15 months after conviction by operation of 
s92 of that Act can be taken into account in sentencing. The provision that relates to the 
ability of a court to defer sentencing (s321) is worded in a way that only applies to the 
situation where a confiscation order may be made and so is not applicable to the situation 
where automatic forfeiture may occur by the operation of the Act rather than an order.  In 
any event to defer sentencing for six months or longer may not be practical.  It should be 
borne in mind that s333(2) operates to make the day on which the court acted on the finding 
that the offence was proved, namely arraignment on a plea of guilty, as the conviction day 
for the purposes of the Act.  
 
Consistent with the need to bring the courtôs attention to events which are likely to occur 
and which may so operate as a mitigating factor on sentencing  the CDPP has adopted the 
following approach to the situation where automatic forfeiture may take place in the future: 
 
Á The court should be informed of the status of the proceeds proceedings and whether 

automatic forfeiture is a possibility; 
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Á To advise the court it is within the power of the defendant and third parties to apply 
to exclude property from the restraining order to avoid automatic forfeiture; 

Á To submit to the court that it should take into account the prospect, where this is 
likely, of automatic forfeiture extending to property other than the proceeds of the 
offence the defendant is convicted of notwithstanding it may be difficult to attribute 
weight to this in the circumstances. 

Á To submit that the offender bears the onus of establishing that automatic forfeiture is 
likely to occur and the effect of such an outcome on him/her. 

The same general approach would be applied to other situations where a confiscation order 
is likely and, in particular, it is appropriate to submit to the court that regard should be had to 
the rationale underlying in s320. 
 
This approach is not inconsistent with general comments made in recent years by the 
Victorian Court of Appeal dealing with the situation where forfeiture under state law may 
occur in the future.  The main points from these recent cases137 are: 
 

¶ A sentencing judge ought to have regard to the likely forfeiture of the offenderôs 
property where this is so. 

 

¶ Where the information available is insufficient to enable the sentencing judge to 
make an assessment of the likelihood of forfeiture or its likely effect there will be no 
error in declining to take this into account as the administration of justice would not 
be well served by a sentencing judge speculating as to the likely forfeiture and/or 
punitive component. 

 

¶ An offender who relies on forfeiture (whether in the past or anticipated) as a 
mitigating circumstance will ordinarily bear the onus of establishing that it should be 
so regarded.  The sentencing judge is not required to speculate as to whether or to 
what extent the property in question was lawfully acquired or, alternatively, 
represented profit which the offender derived from his/her activity.  It is for the 
offender to present ñcredible materialò identifying the source of the property so as to 
permit the sentencing judge to form a positive conclusion that at least some 
substantial portion of the property has been lawfully acquired.  Likewise, where an 
offender seeks to rely in mitigation on the loss of ñbenefits in excess of profits 
derived from the commission of the offenceò, the offender must produce evidence to 
enable a positive determination to be made on the balance of probability. 
 

As well it must be borne in mind that an accusedôs co-operation with authorities in proceeds 
proceedings must be taken into account under s320.  It may also be relevant in itself as an 
expression of contrition or reflecting co-operation in the investigation of the offence or other 
offences under s 16A(2)(f) and (h) of the Crimes Act 1914 (Cth). 

 
Recently the Victorian Court of Appeal said that events, such as forfeiture, subsequent to 
the sentencing, could be taken into account by an appeal court provided that the 
requirements for ñfresh evidence on appealò were met.  The court suggested that the 
Victorian Act be amended to allow the lower court to resentence in those circumstances138.  

                                                 
137  For example see: R v Yacoub [2006] VSCA 203; R v Tabone (2006) 167 A Crim R 18; [2006] VSCA 238;  

R v Le & Anor [2005] VSCA 284; R v McLeod (2007) 16 VR 682; (2007) 174 A Crim R 526; [2007] VSCA 183. 
 
138  R v McLeod (2007) 16 VR 682; (2007) 174 A Crim R 526; [2007] VSCA 183 and R v Alashkar & Anor (2007) 

17 VR 65; (2007) 174 A Crim R 435; [2007] VSCA 182 . 
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The appeal provisions in the Criminal Procedure Act 2009 (Vic) now permit the Court of 
Appeal to remit a matter for sentencing following a successful appeal. 
 
It is also possible under Proceeds of Crime Act 2002 (Cth) for non-conviction based 
forfeiture and pecuniary penalty orders to be made, the relevance of which to sentencing 
are not specifically covered by s320.  In these circumstances the CDPP will also adopt an 
approach which has regard to the rationale underlying s320 and those cases relevant to 
future automatic forfeiture. 
 
Crimes (Superannuation Benefits) Act 1989  
A court, in sentencing, is precluded from taking into account the possibility that a 
superannuation order may be made where a person is convicted of an offence punishable 
by imprisonment for a term longer than 12 months139.  A superannuation order is an order 
forfeiting the Commonwealthôs contribution to the superannuation of a Commonwealth 
Public Servant or a member of the Australian Federal Police140. 
 
 
7. Specific Sentencing Situations 
 
CHILDREN AND YOUNG PERSONS 
 
Section 20C of the Crimes Act 1914 (Cth) incorporates all the State sentencing options available 
for children or young persons where a federal offender is a òchild or young personò.  So in respect 
of a ñchild or young personò, which is not defined, the full range of state and federal options are 
available.  As noted above the jurisdiction of the Childrenôs Court has been extended so that an 
offender under 19 can be sentenced in that court. 
 
The power of a Magistrates' Court to defer sentencing an offender, aged 17 or more but under 25, 
under s83A of the Sentencing Act 1991 (Vic) applies as a matter of procedure which is picked up 
by s68 of the Judiciary Act 1903 (Cth). 
 
APPLIED STATE OFFENCES COMMITTED ON COMMONWEALTH PLACES: 
 
Where State offences apply to a Commonwealth place such as Melbourne International Airport by 
virtue of the Commonwealth Places (Application of Laws) Act 1970, the offences are ñfederalisedò 
but the Commonwealth sentencing options do not apply.  Section 5(3) of that Act makes the 
sentencing options in the Crimes Act 1914 (Cth) inapplicable.  Where offences are committed in a 
Commonwealth place the Victorian sentencing options set out in the Sentencing Act 1991 (Vic) 
apply. 
 
MENTAL ILLNESS OR INTELLECTUAL DISABILITY: 
 
The Crimes Act 1914 (Cth) in s16A(2)(m) requires the Court in sentencing to have regard to the 
mental condition of the person.  The Crimes Act 1914 (Cth) also establishes a separate regime of 
federal dispositions for persons suffering from mental illness or intellectual disability. 
 
The Crimes Act 1914 (Cth) includes a disposition regime in relation to persons declared unfit to 
be tried (s20B ï 20BH) and persons acquitted because of mental illness (s20BJ ï 20BP).   
 
It also sets out a regime of sentencing and disposition options in relation to persons suffering from 
mental illness (within the meaning of the civil law of the state or territory) or intellectual disability 

                                                 
139 S43 Crimes (Superannuation Benefits) Act 1989 and also s55 Australian Federal Police Act 1979. 
 
140  For example see DPP v Dwayhi [2009] NSWSC 1025. 
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(which is not defined).  See ss20BQ ï 20BY.  The Victorian disposition/sentencing options do not 
apply in respect of federal offenders suffering from mental illness or intellectual disability as the 
Commonwealth provisions were intended to be exhaustive as to the consequences that follow 
from such a finding and so s68 and s79 of the Judiciary Act 1903 (Cth) do not operate to pick up 
any state provisions that set out the consequences of such a finding.  Federal law does not set 
out the procedure for determining whether the accused is suffering from mental illness or 
intellectual disability141 and so state law applies to determine that issue. 
 
The regime of Commonwealth sentencing/disposition options relating to those suffering from 
mental illness or intellectual disability are: 
 

Section Outcome Summary/Indictable Disposition 

20BQ Summary disposition by 
discharge or conditional 
release 

Summary only ï where it appears to the court 
the defendant is suffering from a mental illness 
or an intellectual disability. 
Where a defendant is conditionally released 
there is no mechanism for breach action. 

20BS Hospital Order On indictment only ï where defendant convicted 
and person suffering from mental illness which 
contributed to offence. 

20BV Psychiatric Probation 
Order 

Summary/Indictable ï where defendant 
convicted and suffering from mental illness 
which contributed to offence. 

 
As set out at p5 above s20BQ leaves no room for the operation of state summary dispositions 
available where a person is no longer suffering from mental illness at the time of the hearing. 
 
In relation to s20BQ Gray J of the South Australian Supreme Court has expressed the view that 
the section is limited to cases where no plea has been entered and authorises ña diversionary 
process in the case of mental illnessò142 but to date these are not the only circumstances where 
s20BQ has been applied143. 
 
Recently s20BQ was described as requiring a two stage process, similar to the process under 
s19B, firstly whether the person is suffering from a mental illness and secondly whether it would 
be more appropriate to deal with the person under the section144. 
 
For a more detailed outline see Chapter 28 of the ALRC Report ï Same Crime, Same Time 
Report 103 April 2006. 
 
FITNESS TO BE TRIED 

 
What follows is a very brief summary of how the issue of a personôs fitness to be tried is dealt with 
and in particular the interrelationship between Commonwealth and State law on this point.  For a 

                                                 
141  Kelly v Saadat-Talab (2008) 72 NSWLR 305; (2008) 228 FLR 284; [2008] NSWCCA 213; Kesavarajah v R 

(1994) 181 CLR 230; (1994) 123 ALR 463; (1994) 68 ALJR 670; (1994) 74 A Crim R 100; [1994] HCA 41.  See 
generally the summary of the Commonwealth position in Fox-Victorian Criminal Procedure 2005 pp 253-254.  
See also Putland v R (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004) 204 ALR 455; [2004] HCA 8; 

 Agoston v R [2008] NSWCCA 116. 
 
142  Morrison v Behrooz (2005) 155 a Crim R 110; (2005) 239 LSJS 285; [2005] SASC 142.   
 
143  DPP v Seymour [2009] NSWSC 555. 

 
144  Potts v Bonnici (2009) 104 SASR 313; [2009] SASC 199. 
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more detailed outline see Chapter 28 of the ALRC Report - Same Crime, Same Time Report 103 
April 2006. 
 
In Kesavarajah v R145, the High Court decided that state law regulated the mode of determining 
whether a person was fit to stand trial146 and the Crimes Act 1914 (Cth) regulated the 
consequences that flowed from that finding in respect of persons charged with federal offences.  
Here the Commonwealth and State provisions work together. 
 
The South Australian Court of Appeal has explained that s20B of the Crimes Act 1914 (Cth) sets 
out the consequences of a preliminary finding that a person is unfit to be tried but does not 
prescribe a procedure for determining the question of whether a person is fit to be tried for an 
offence against the Commonwealth.  As a result the state procedure applied to determine that 
issue of fact147.   
 
In this context s79 of the Judiciary Act 1903 (Cth) has the effect of picking up the state procedure 
to determine that fact including the state test to be applied in determining whether an accused is 
fit to be tried on a Commonwealth offence148.  But s79 of the Judiciary Act 1903 (Cth) picks up the 
state laws of procedure only insofar as that state law is not inconsistent with the Constitution or 
other Commonwealth legislation.   
 
The South Australian Court of Appeal also decided that the Crimes Act 1914 (Cth) did not 
abrogate the inherent jurisdiction of the court to grant a permanent stay for an offence against the 
Commonwealth.  It is clear from the cases that the existence of the regime in Division 6 of Part 1B 
is relevant to the question of whether a stay should be granted149. 
 
In Victoria the Crimes Mental Impairment (Fitness to be Tried) Act 1997 regulates the procedure 
and test to be applied in determining whether an accused, charged with a Commonwealth offence 
is fit to stand trial.  Pursuant to that Victorian Act a person may only be unfit to stand trial by 
reason of mental disorder or impairment and that procedure and test applies only in relation to 
trials and committals. 
 
A deficiency in s20BC of the Crimes Act 1914 (Cth) has come to light.  This is the section that 
deals with the judgeôs options when a person has been found not fit to be tried and is unlikely to 
be fit within the next 12 months.  One of the options is to detain the person in a hospital but the 
power is qualified by ñif the person does not objectò.  The other options are to detain the person in 
a prison or release the person on condition.  Judge Gullaci of the County Court has pointed out 
that the qualification was inappropriate where a determination had been made that the person 
was not fit to be tried.  This deficiency has been brought to the attention of the Attorney-Generalôs 
Department. 
 

                                                 
145  (1994) 181 CLR 230; (1994) 123 ALR 463; (1994) 68 ALJR 670; (1994) 74 A Crim R 100 [1994] HCA 41.  See 

generally the summary of the Commonwealth position in Fox-Victorian Criminal Procedure 2005 pp 253-254.  
See also Putland v R (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004) 204 ALR 455; [2004] HCA 8. 

 
146  See Part 2 of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) which codified the 

common law criteria set out in R v Presser [1958] VR 45; [1958] ALR 248. 
 
147  R v Sexton (2000) 77 SASR 405; (2000) 157 FLR 173; (2000) 116 A Crim R 173; (2000) 210 LSJS 118; [2000] 

SASC 276.  The Court also decided that s20B of the Crimes Act 1914 (Cth) did not abrogate the Courtôs 
inherent power to grant a permanent stay. 

 
148  R v Sexton above. 
 
149  See Agoston v R [2008] NSWCCA 116 and the cases cited therein. 
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In Victoria the question of a personôs fitness to stand trial is determined by a jury empanelled 
specifically for that purpose150. 
 
The approach in respect of persons charged with Commonwealth summary offences or indictable 
offences to be determined summarily is different.  There is no state test or procedure for 
determining fitness to be tried.  The Crimes Act 1914 (Cth) provides a regime of 
disposition/sentencing options that relate to those suffering from mental illness (or intellectual 
disability).  The relevant sections for Commonwealth matters proceeding summarily are section 
20BQ [summary disposition by discharge or conditional release], 20BV [on conviction ï a 
Psychiatric Probation Order] and 20BY [on conviction ï a Program Probation Order].  As noted 
above the Commonwealth regime is intended to be exhaustive and leave no room for the state 
provisions providing dispositions to be picked up and applied pursuant to s68 and s79 of the 
Judiciary Act 1903 (Cth). 
 
It should also be noted that s7.3 of the Criminal Code creates the defence of mental impairment 
that applies to all Commonwealth offences.  Mental impairment is defined to include senility, 
intellectual disability, mental illness, brain damage and severe personality disorder.  This defence 
applies whether a matter is prosecuted summarily or on indictment. 
 
AGGREGATE PENALTY  
 
A Court has the power to impose an aggregate penalty in respect of federal offences in some 
circumstances.  When a matter proceeds summarily the source of this power is s4K(4) of the 
Crimes Act 1914 (Cth), or s219 of the Social Security (Administration) Act 1999 in respect of 
social security charges.  When a matter proceeds on indictment an aggregate sentence of 
imprisonment can be imposed by virtue of s9 of the Sentencing Act 1991 (Vic) which is picked up 
and applied to Commonwealth prosecutions.  It is clear that s9 did not intend to substitute 
aggregate sentencing for the existing sentencing law.  There are limitations on the 
appropriateness of an aggregate sentence on indictment151 and procedural requirements (the 
articulation of individual terms and the extent of concurrency and cumulation) which make the 
imposition of an aggregate sentence of imprisonment on indictment quite problematic. 
 
Summary Aggregate 
 
To avoid the need to impose multiple penalties for numerous separate charges under the same 
section, where those offences are of a similar nature, s4K(4) of the Crimes Act 1914 (Cth) 
provides that where an offender is convicted of more than one offence against the same provision 
of a Commonwealth law and the charges are founded on "the same facts, or form, or are part of, 
a series of offences of the same or similar character", the court may impose one penalty for all of 
the offences.  Where one penalty is imposed, the penalty is not to exceed the sum of the 
maximum penalties that could be imposed if each offence was penalised separately152. 
 

Example 1: 
 An accused is to be sentenced in the Magistratesô Court on two summary charges of obtaining financial 

advantage by deception contrary to section 135.2 of the Criminal Code.   These summary offences carry a 

maximum penalty of 12 months and or $6,600 (60 penalty untis)153.  Accordingly the maximum aggregate 

                                                 
150  S7(3)(b) of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic). 
 
151  DPP (Vic) v Felton (2007) 16 VR 214 at [2] and [46]-[47]; (2007) 171 A Crim R 177; [2007] VSCA 65; R v Wong 

(2007) 178 A Crim R 192; [2007] VSCA 278 and R v Rout [2008] VSCA 87 and the cases cited. 
 
152  For example Irvine v Hanna-Rivero (1991) 23 IPR 295 where one sentence was imposed for four summary 

charges of possession of infringing copies of computer programs contrary to s132 of the Copyright Act 1968. 
 
153  See section 4B (2) Crimes Act 1914 (Cth).On 7 April 1997 the value of a penalty unit under s4AA of the Crimes 

Act 1914 (Cth) increased to $110 from $100.  See Item 9 of Schedule 1 of the Crimes and Other Legislation 
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penalty which could be imposed by a Magistrate for the two offences is 24 months imprisonment and/or a fine of 
$13,200.   

 
 Example 2: 
 In the above example, should a Magistrate wish to impose a Community Based Order for the offences, s4K(4) 

could be used to impose one CBO with a maximum number of 250 hours of unpaid community work over 12 
months as for one such offence a CBO with a maximum number of 125 hours over 6 months could be imposed. 

 
 Example 3: 
 An accused is to be sentenced in the Magistrates' Court on two indictable charges of obtaining property by 

deception contrary to section 134.1 of the Criminal Code.  When dealt with summarily, the maximum penalty for 
each offence is 2 years imprisonment or a fine not exceeding 120 penalty units or both (s4J(3) Crimes Act 1914 
(Cth)). 

 
Section 4K of the Crimes Act 1914 (Cth) does not permit a court to impose one penalty in respect 
of charges "founded on the same facts, or form, or are part of, a series of offences of the same or 
similar character" where the charges proceed on indictment.  It is only where such charges are 
included in an "information, complaint or summons" that one penalty can be imposed.  In Victoria 
and New South Wales an indictment is not an "information, complaint or summons". Section 
4K(4) is therefore inapplicable to matters proceeding on indictment in Victoria and New South 
Wales154. 
 
Further, s4K(4) only permits the imposition of an aggregate penalty where the offences are 
ñagainst the same provision of a law of the Commonwealthò155.  So it is not possible pursuant to 
s4K(4) to impose a single sentence when Commonwealth offences contrary to the Social Security 
(Administration) Act 1999 and the Criminal Code are heard together.  Single aggregate sentences 
can be imposed for each type of federal offence.  It is not possible to impose a single aggregate 
for federal and state offences. 
 
The Social Security (Administration) Act 1999, which was effective from 20 February 2000, has its 
own provisions permitting the joinder of charges and the imposition of an aggregate sentence.  
There were equivalent provisions in the previous Social Security Act 1991156.  Section 220 
permits the joinder of several charges against s217 of the Social Security (Administration) Act 
1999.  Section 219 of the current Act permits the court to impose one penalty for all offences 
contrary to s217 of the Act, but again the penalty must not exceed the sum of the maximum 
penalties that could be imposed for each offence if separate penalties were imposed. 
 
 
 Example 1 
 An accused is to be sentenced in the Magistratesô Court on two social security offences contrary to s217 of the 

Social Security (Administration) Act 1999.  The maximum penalty for each offence is 12 months and/or $6,600 
[s4B(2)].  Accordingly the maximum aggregate penalty which would apply for the two offences is 24 months 
imprisonment and/or a fine of $13,200. 

 
 
 

                                                                                                                                                             
Amendment Act 1997.  As a result of s4AB fines in Commonwealth legislation were increased by 10% as from 7 
April 1997.  The exceptions to the increase are set out in s4AB(3). 

 
154  See R v Bibaoui [1997] 2 VR 600; (1996) 87 A Crim R 527; (1996) 139 ALR 746, R v Pearce (2001) 48 ATR 

390; [2001] NSWCCA 447; Thompson v R (2002) 130 A Crim R 24; [2002] NSWCCA 149 and Johnsson v R 
[2007] NSWCCA 192 at [32]-[37].  In respect of South Australia see R v Jackson (1998) 72 SASR 490; (1998) 
104 A Crim R 196; (1998) 200 LSJS 17; [1998] SASC 6932 and in respect of the Northern Territory see Putland 
v R (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004) 204 ALR 455; [2004] HCA 8.  In Putland the High Court 
accepted that Bibaoui was correctly decided.   

 
155  Cady v Smith (1993) 117 FLR 132. 
 
156  S1353 and 1354 of the Social Security Act 1991 which was effective until 20.3.00. 
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 Example 2 
 In the above example should a Magistrate wish to impose a CBO s219 could be used to impose one CBO with a 

maximum number of 250 hours of unpaid community work over 12 months.  For one offence a CBO with a 
maximum number of 125 hours over 6 months could be imposed. 

 
On Indictment 
 
Where the state/territory sentencing scheme permits an aggregate sentence to be imposed on 
indictment (as currently is the situation in Victoria, the Northern Territory, Tasmania and South 
Australia) this is picked up by s68(1) of the Judiciary Act 1901 and s1338B(2) of the Corporations 
Act, in relation to charges under that Act, and is made applicable to federal offenders.  Part 1B of 
the Crimes Act 1914 (Cth), which includes s4K(4), does not cover the field and so leaves room for 
a state provision that enables an aggregate sentence on indictment to apply via the Judiciary Act 
1903 (Cth)157. 
 
Section 9 of the Sentencing Act 1991 now permits an aggregate period of imprisonment to be 
imposed on indictment in certain circumstances.  Section 9 applies where an offender is convicted 
of two or more offences which are founded on the same facts, or form, or are part of, a series of 
offences of the same or a similar character.  As noted above here are also some in-built 
limitations in section 9.   They include that the option is not open where one or more of the 
offences is committed whilst on parole. Recent case law also imposes some limitations and 
procedural requirements [still necessary to identify in a general way the individual terms and the 
extent of any cumulatory concurrency] that must be met for a valid sentence to be imposed158.  
An aggregate is inappropriate where the offences are ñrolled upò, when there are a small number 
of counts or counts which vary significantly in seriousness or the manner in which the offence was 
committed.  Section 9 is picked up and made applicable to the prosecution of federal offences by 
s68 of the Judiciary Act 1903 (Cth) and in respect of offences against the Corporations Act by 
s1338B(2) of that Act.  As noted above it is not possible to impose a single aggregate sentence of 
imprisonment for both federal and state offences. 
 
TAKING OTHER FEDERAL OFFENCES INTO ACCOUNT 
 
Section 16BA enables other federal offences, but not state offences, to be taken into account in 
sentencing a federal offender where the person is convicted of a federal offence. ñFederal 
offenceò is defined in s16 of the Crimes Act 1914 (Cth) as an offence against a law of the 
Commonwealth. This section does not apply unless the offender is convicted.  
Although the terms of section 16A suggests that other offences can be taken into account in 
respect of more than one federal offence it is not the intention that more than one federal 
sentence could be increased by taking into account the same other offence.  The other offences 
should be taken into account in respect of one offence only159. 
 
SUPREME AND COUNTY COURTS DEALING WITH SUMMARY OFFENCES - APPLICATION OF S145 AND 

243 CRIMINAL PROCEDURE ACT 2009 (VIC) 
 
Section 145 of the Criminal Procedure Act 2009 (Vic) requires the Magistrate on committing an 
accused to order that all related summary offences be transferred to the court which the accused 
has been committed to.  Section 243 also permits the Supreme Court and County Court to hear 
and determine an unrelated summary offence under certain circumstances. 

                                                 
157  See Putland v R above. 
 
158  See  DPP (Vic) v Felton (2007) 16 VR 214 at [2] and [46]-[47]; (2007) 171 A Crim R 177; [2007] VSCA 65;  
 R v Wong [2007] 178 A Crim R 192; [2007] VSCA 278 and R v Rout [2008] VSCA 87  and  R v Grossi (2008) 

183 A Crim R 15; [2008] VSCA 51 for the limitations. 
 
159  Assafiri v R [2007] NSWCCA 159. 
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Sections 145 and 243 will be picked up and made applicable in the Commonwealth context by 
s68 of the Judiciary Act 1903 (Cth).  Prior to 13 October 1999 s68(3) of the Judiciary Act 1903 
(Cth) restricted the power to exercise summary jurisdiction in respect of federal offenders to 
Magistrates.  This had the effect of precluding the County Court or Supreme Court from 
exercising jurisdiction over a Commonwealth summary offence.  Now a judge, before whom a 
person appears on an indictable Commonwealth offence, can also hear and determine a 
Commonwealth summary offence apart from Corporations Act offences (see below)160.   
 
There is an issue as to whether the summary offence must be a Commonwealth one for s145 and 
s243 to apply by virtue of s68 of the Judiciary Act 1903 (Cth).  Sections 145 and 243 in their terms 
do not appear to preclude a Victorian summary offence being determined by a judge, when a 
person appears only on a Commonwealth indictable charge or charges.  As s145 and s243 apply 
to state summary offences they should apply to state offences in this context.  When the summary 
offence is a federal one the procedure is picked up and applied by virtue of s68 of the Judiciary 
Act 1903 (Vic) so requiring the Commonwealth summary offence to be transferred.  When the 
summary offence is a state one s145 and 243 apply because of their terms.  So it appears s145 
and s243 will apply to both state and federal summary offences.  It should also be noted that 
where the summary offence is against the Corporations Act 2001, only a Magistrate, rather than a 
judge, can exercise summary jurisdiction161.  So summary offences against the Corporations Act 
2001 (Cth) cannot be transferred at present. 
 
REPARATION 
 
Section 21B of the Crimes Act 1914 (Cth) enables the court to make a reparation order in respect 
of any loss suffered or expenses incurred ñby reason of the offenceò where a person is convicted 
of a federal offence or placed on a bond under s19B.  A similar provision specifically dealing with 
offences under s217 of the Social Security (Administration) Act 1999 is s218 of that Act.   
 
Before a reparation order can be made there must be ña close or significant connectionò between 
the loss and the offence which caused it.  This will not be made out where a ñsecondary loss 
occurs by way of a ripple effectò162. 
 
Reparation is not part of the punishment but a means of making an order for compensation163.  A 
court has a discretion whether it makes a reparation order and it has also been said that the court 
has a discretion on the amount of the order.  In exercising that discretion the court must act 
judicially and may have regard to the personal circumstances and means of the offender164.  The 
High Court however has left open the question of whether the means of the offender are relevant 
to the discretion as to the amount of any reparation order165.  A person cannot be imprisoned for 
failing to pay a reparation order166. 

                                                 
160  Law and Justice Amendment Act 1999; item 3 of Schedule 10. 
 
161  S1338B(2) Corporations Act 2001 which is of the same effect as 68(3) of the Judiciary Act 1903 (Cth) prior to its 

amendment in 1999.  As a consequence Corporations Act offences cannot be dealt with by a County Court or 
Supreme Court Judge. 

 
162  R v Foster [2009] 1 QdR 53; (2008) 183 A Crim R 437; [2008] QCA90. 
 
163  R v Braham [1977] VR 104; Allen v R (1989) 41 A Crim R 51 at 56 and R v Foster [2008] QCA 90. 
 
164  Vlahov v Commissioner of Taxation (1993) 93 ATC 4501; (1993) 26 ATR 49. 
 
165   Hookham v R (1994) 181 CLR 450; (1994) 125 ALR 23; (1994) 75 A Crim R 588; (1994) 68 ALJR 900; (1994) 

94 ATC 4789; (1994) 29 ATR 1; [1994] HCA 52. 
 
166  S21B(2) Crimes Act 1914 (Cth); s218(2) Social Security (Administration) Act 1999. 
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As noted above, in sentencing a federal offender the court is required by s16A(2)(f) of the Crimes 
Act 1914 (Cth) to take into account the degree to which a person has shown contrition for the 
offence by, amongst other things, taking action to make reparation for any injury, loss or damage 
resulting from the offence. 
 
SEX OFFENDERS REGISTRATION 
 
Where a court sentences (which is defined very widely in s3 of the Sex Offenders Registration Act 
2004 (Vic) and includes such dispositions as diversion) a federal offender for a registrable offence 
under that Act applies.   
 
Some federal offences are contained in the Class 1 list (Schedule 1) and Class 2 offence list 
(Schedule 2) of the Act.  Attempts, conspiracy or incitement to commit any such offence were also 
covered.  See the list of Commonwealth offences covered by that Act in Appendix 1 of this paper 
at page 75. 
 
The prohibition preventing a court in sentencing from having regard to the consequence of 
registration applies to federal offenders by operation of one or other of s68(1) or s79(1) of the 
Judiciary Act 1903 (Vic)167. 
 
 
8. Commonwealth Sentencing Options 
 
Generally there are six sentencing options in relation to a federal offender once the Court has 
found the charge proved.  Wider options apply to ñchildren and young offendersò under s20C.  
Mentally ill or intellectually disadvantaged offenders have a separate regime (s20BQ-20BY).  The 
sentencing range is more limited in respect to the Migration Act 1958 in certain circumstances 
and for offences of terrorism, treachery, treason and espionage.   
 
The six general federal sentencing options are: 
 

COMMONWEALTH SENTENCING OPTIONS 
- an overview following a finding of guilt ï 

 

Option Section of Crimes Act 1914 (Cth) 

1. Dismiss charge(s) 19B 

2. Bond without conviction 19B 

3. Bond with conviction 20 

4. Fine with conviction 4D 

5. CBO with conviction 20AB; Reg 6(b) Crimes Regulations 

6. Imprisonment  

¶ Intensive Correction Order (ICO) 20AB; Reg 6(c) Crimes Regulations 

¶ Home Detention 20AB; Reg 6(ca) Crimes Regulations  

¶ Fully suspended ie with a recognisance 
release order (bond) 

20 1(b) 

¶ Straight sentence (up to 6 mths without 
a recognisance release order) (bond) 

19AC(3) 
 

¶ Partially suspended i.e. with a 
recognisance release order (bond) 

20(1)(b) and 19AC(1) and (2) 
 

¶ With non-parole period (or alternatively 
a recognisance release order) 

19AB 

                                                                                                                                                             
 
167  R v ONA [2009] VSCA 146. 
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1. Dismiss the charge ï s19B 
 
Section 19B enables the court to dismiss a charge or charges (see below) but the discretion to do 
so is limited. 
 
 
2. Bond without conviction ï s19B 
 
Under s19B(1) (with recent amendments deleting cultural background indicated) where the court 
is satisfied that a federal offence is proved but is of the opinion having regard to: 
 
 
 ñ(i) the character, antecedents, cultural background, (deleted in 2006) age, health or 

mental condition of the person; 
 (ii) the extent (if any) to which the offence is of a trivial nature; or 
 (iii) the extent (if any) to which the offence was committed under extenuating 

circumstancesò 
 
that it is inexpedient to inflict any punishment or to inflict any punishment other than a nominal 
punishment, or that it is expedient to release the offender on probationò the court may dismiss the 
charge or charges or discharge the person, on giving security with or without sureties without 
proceeding to conviction on a recognisance of a period not exceeding 3 years on conditions. 
 
Á length and conditions of bond:  
 up to 3 years with conditions including the payment of reparation, restitution, 

compensation or other order [19B(1)(d)] and other conditions may be imposed ñas the 
Court thinks fit to specify in the orderò.   

 
 In Victoria it has not been uncommon over recent years for Magistrates to impose a 

condition requiring the payment of money to the court fund as a condition of a section 19B 
bond.  As noted early in this paper, the Victorian sentencing option of fining without 
conviction is not a sentencing option in respect of federal offenders and this explains the 
prevalence of such a condition under s19B. 

 
 It is doubtful that a condition could be imposed under s19B for a work order or to undergo 

treatment for drug addiction ï see the discussion on s20 below.  The suitability of 
conditions of a bond that an offender convicted of threatening a public official not contact 
any politician without the permission of a SA corrections officer and obey the directions of 
such officer, in relation to psychological or psychiatric or counselling, has been considered 
recently in the context of s20168. 

 
Á form of bond: 
  This is a prescribed form under the Crimes Regulations 1990.  A state bond form should 

not be used169.  This prescribed form requires that a monetary amount of security be given 
by the offender170.  There is no statutory or common law limit that can be fixed and there is 
some variation around Australia in the amounts chosen171.  A bond can also involve a 
surety though a surety is almost never required. 

                                                 
168  R v Manolakis (2008) 255 LSJS 150; [2008] SASC 129. 
 
169  DPP v Cole (2005) 91 SASR 480; (2005) 240 LSJS 78; [2005] SASC 188. 
 
170  Assafiri (No.2) v R [2007] NSWCCA 356. 
 
171  ALRC Report 103 ï Same Crime, Same Time page 832. 
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Á relevant factors 
 The particular factors which s19B requires the court to have regard to (ñthe character, 

antecedents, age, health or mental condition172 ...ò) are alternatives rather than 
cumulative173.  

 
 From 12 December 2006 reference to the ñcultural backgroundò of the defendant was 

deleted from the list of factors to be taken into account under s19B.  In addition the Court 
is now precluded from taking into account any form of customary law or practice as a 
mitigating or aggravating factor174. 

 
 The discretion conferred on a sentencer by s19B has been held to consist of two 

stages175.  Firstly one or more of the factors specified in s19B(1) must be identified.  The 
second stage is to consider whether, in light of that factor or factors and taking into 
account the principles and matters specified in s16A of the Act, ñit is inexpedient to inflict 
any punishment, or to inflict any punishment other than a nominal punishment éò.  In 
considering a disposition under s19B regard should also be had to such factors as the 
seriousness of the offence, its prevalence, the difficulty in detecting breaches and the 
need for deterrence and the other factors in s16A176.   

 
 The exercise of the discretion under s19B has been described as ñexceptionalò177.  Other 

decisions state that there must be something to distinguish the particular case from what 
may be regarded as a typical breach178.  Good prospects of rehabilitation do not 
necessarily lead to the conclusion that a s19B discharge is appropriate179.  The decided 
cases suggest that s19B should not be used in cases including dishonesty or offenders 
holding high public office and that it is generally inappropriate where general deterrence is 
important180.  Where offending is serious usually a s19B bond will be inappropriate 
notwithstanding the personal circumstances of the offender181.  The cases also suggest 
that an exercise of the discretion under s19B will be exceptional in cases involving 

                                                 
172  The courts have considered what is covered by mental condition ï see Monaghan v McLeod [2004] QDC 10, 

R v Tang [1998] 3 VR 508, (1997) 96 A Crim R 550; (1997) 149 ALR 534; (1997) 141 FLR 338; R v Scott 
[2003] NSWCCA 28. 

 
173  Stubbs, Re (1947) 47 SR (NSW) 329; (1947) 64 WN (NSW) 53. 
 
174  See the Crimes Amendment (Bail and Sentencing) Act 2006 (Cth) and page 17 above which sets out some of 

the background to that amendment. 
 
175  Commissioner of Taxation v Baffsky (2001) 122 A Crim R 568; (2001) 192 ALR 92; (2001) 164 FLR 375; 

(2001) 48 ATR 76; [2001] NSWCCA 332; DPP v Moroney & Ors [2009] VSC 584 at [15].  Also see Australian 
Criminal Law ï Federal Offences by Watson and Coghlan LBC Information Services 1995 at para 2.4080.  See 
also a recent example in Morrison v Behrooz (2005) 155 A Crim R 110; (2005) 239 LSJS 285; [2005] SASC 
142. 

 
176  Lanham & Anor v Brake & Anor (1983) 34 SASR 573; (1983) 13 A Crim R 293; (1984) 52 ALR 351; (1983) 74 

FLR 284; DPP v Moroney and Ors above at [15]. 
 
177  Matta v ACCC [2000] FCA 729 at [3]; R v Hooper [2008] QCA 308 at [27]. 
 
178  Baffsky above at [72]; DPP v Moroney & Ors above at [27]. 

 
179  Warnakulasuriya v R [2009] WASC 257 at [65]. 
 
180  R v Matijevic [1997] FCA 992;  R v Price [2008] QCA 330. 
 
181   Sau v DPP [2009] SASC 47. 
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fraudulent or deliberately deceptive conduct182.  A recent case decided that it could not be 
said that there was no scope for 19Bôs application to the offence of using a 
telecommunications service to menace another contrary to s474.17(1) of the Criminal 
Code183.  In another recent case medical and psychological material was relied on as 
justifying a 19B bond for offences of failing to furnish a tax return184.  Recently Forrest J of 
the Victorian Supreme Court commented that s19B is probably being overused in Victoria 
in the context of welfare fraud185. 

 
Á corporations 
 The provisions of s19B [and s20] apply to a corporation as well as to a natural person186. 
 
Á obligation on court: 
 To provide a copy of the order to the offender. 

 To explain or cause to be explained the purpose of the order, the consequences which 
may follow if it is not complied with and that the recognisance may be discharged or varied 
under s20AA. 

 
Á breach action 
 Section 20A(1A) ï breach action must be taken before the end of the period of the bond 

only if the breach involves a failure to comply with a condition of an order other than a 
failure constituted by the commission by the person of an offence187.  Where the breach is 
occasioned by the commission of an offence during the period of the bond breach action 
need not be taken before the end of the period of the bond. 

 
 Breach action is initiated by summons or information and warrant that can only be issued 

by a Magistrate pursuant to s20AC.   
 
 Where the court is satisfied that the person has without reasonable excuse failed to 

comply with a condition the sentencing options are set out in s20A(5)(a).  They are: 
 
 - revoke the order and convict the person and deal with the person in a manner as if the 

order had not been made; or 
 
 - take no action. 
 

                                                 
182  Matta v ACCC [2000] FCA 729 per French J and Moreland v Snowdon [2007] WASC 137 per Jenkins J at 

[46]. 
 
183  R v Hooper [2008] QCA 308. 
 
184  Cummins v Duck [2009] ACTSC 20. 
 
185  DPP v Moroney & Ors above at [31]. 

 
186  John C. Morish Pty Ltd v Luckman (1977) 16 SASR 143; (1977) 30 FLR 88; Sheen v Geo Cornish Pty Ltd 

[1978] 2 NSWLR 162; (1978) 22 ALR 155; (1978) 34 FLR 466; Lanham v Brambles ï Ruys Pty Ltd (1984) 37 
SASR 16; (1984) 55 ALR 138. 

 
187  The Crimes and Other Legislation Amendment Act 1995 (Cth) became operational on 16.1.95.  The 

Commonwealth DPPôs office decided that if the period of the bond had expired before this amending legislation 
became operational, then the amendments did not now permit breach proceedings to be taken. 
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3. Bond with conviction ï s20 
 
Section 20 enables the court to release a federal offender on a bond with conviction upon giving 
security with or without sureties and conditions. 
 
Á length: 
  Up to 5 years with conditions [20(1)(a)(i)] which may include payment of reparation, 

restitution, compensation costs or pecuniary penalty [see 20(5) for maximum amount]. 
 
Á other conditions: 
  May be imposed for up to 2 years [20(1)(a)(iv)] under this sub-paragraph the court can 

impose conditions ñas the court thinks fit to specify in the orderò.  Despite the expansive 
words used the court should not impose any condition impossible of being complied with 
or one which is beyond the power of the court to impose.  Any condition imposed must not 
be inconsistent with the release of the person.  So s20 must be read down accordingly188.  
A condition imposed on an offender found guilty of social security fraud that she not apply 
for a sole parentsô pension for two years was beyond the limits of sound sentencing 
direction189. 

 
Á form of bond: 
  This is a prescribed form under the Crimes Regulations 1990.  A state bond form should 

not be used190.  A s20 bond needs to specify the monetary amount of security to be given 
by the offender191.  The section and the common law does not limit the amount.  A bond 
can also involve a surety but this is almost never required. 

 
Á people smuggling offences: 
  A s20 or s19B bond cannot be imposed on an offender found guilty of a people smuggling 

offence contrary to the Migration Act 1958 unless the offender was not over 18 at the time 
of the offence ï s233B Migration Act 1958. 

 
Á community work order as condition of a bond?  
  In Victoria it is very doubtful that a court could impose a condition to perform unpaid 

community work as a condition of a bond.  In Victoria there is no separate sentencing 
order amounting to an unpaid community work order.  While a requirement to perform 
unpaid community work can form part of a Community Based Order in Victoria this is a 
separate sentencing option picked up under s20AB of the Crimes Act 1914 (Cth)192.  The 
better view, insofar as a federal offender to be sentenced in Victoria is concerned, is that 

                                                 
188  See R v Keur (1973) 7 SASR 13 at 15 per Zelling J; (1973) 2 ALR 237. 
 
189  R v Theodossio & Anor [2000] 1 QdR 299; (1998) 104 A Crim R 367; [1998] QCA 421.  This case also 

discusses other limitations to s20. 
 
190  See DPP v Cole above. 
 
191  Assafiri (No.2) v R [2007] NSWCCA 356.  See also footnote. 
 
192  In Bantick v Blunden [1981] Tas R (NC) N9; (1981) 58 FLR 414; (1981) 36 ALR 541 Green CJ of the 

Tasmanian Supreme Court decided that a work order could not be imposed as a condition of a bond.  In a more 
recent decision following amendments to s20 of Adams v Carr (1987) 47 SASR 205; (1987) 26 A Crim R 372; 
(1987) 87 FLR 232; (1987) 81 ALR 151 the South Australian Court of Criminal Appeal distinguished Bantick v 
Blunden and decided that in South Australia conditions of community service and an associated order that the 
offender comply with the lawful direction of a community service officer could be imposed under s20 and carried 
out in South Australia by the arrangements contained in s3B of the Crimes Act 1914 (Cth). 
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an unpaid community work order can not be imposed as a condition of a bond but can 
form part of the program conditions of a CBO193. 

 
Á drug treatment as a condition of a bond? 
  In R v Jones194 Burt CJ doubted but did not decide whether a condition requiring the 

defendant to ñundergo such treatment for your drug addiction as the probation officer shall 
directò was a valid condition under s20.  This was presumably on the basis that this may 
have been inconsistent with an order releasing the person without passing sentence. 

 
Á not to contact any politician as a condition of a bond  and to obey the directions of a 

corrections officer in relation to psychological or psychiatric counselling? 
Such conditions were considered unsuitable in a recent case195. 

 
Á obligation on court: 
  To provide a copy of the order and to explain the order.  See s20(2) and (4). 
 
Á breach action 
  See s20A(1A) ï breach action must be taken before the end of the period of the bond only 

if the breach involves a failure to comply with a condition of an order other than a failure 
constituted by the commission by the person of an offence196.  Where the breach is 
occasioned by further offending breach action can be taken outside the period of the bond. 

 
  Breach action is initiated by summons or information and warrant that can only be issued 

by a Magistrate pursuant to s20AC.   
 
 Where the court is satisfied that the person has without reasonable excuse failed to 

comply with a condition the sentencing options are set out in s20A(5)(b).  They are: 
 
 - continue the order and impose a pecuniary penalty not exceeding $1,100 
 
 - revoke the order and deal with the person as if no order had been made.  A person is 

not to be imprisoned for failure to pay an amount of reparation or costs as a condition of 
a bond ï s20(2A); or 

 
 - take no action. 
 
 
4. Fine/Pecuniary penalty 
 
Under the Crimes Act 1914 (Cth) a reference to a fine is defined in s3(2) to include a reference to 
a pecuniary penalty other than: 

 

                                                 
193  See Shambayati v R (1999) 105 A Crim R 373 where the Queensland Court of Appeal decided that a CBO 

couldnôt be a condition of a s20 bond as s20 does not pick up state legislation as s20AB does. 
 
194  See above.  See also R v Manolakis (2008) 255 LSJS 150; [2008] SASC 129 relating to appropriateness of a 

condition to obey the directions of a corrections officer as to psychological or psychiatric treatment or 
counselling. 

 
195  R v Manolakis (2008) 255 LSJS 150; [2008] SASC 129. 
 
196  See Crimes and other Legislation Amendment Act 1995, which became operational on 16.1.95.  The 

Commonwealth DPPôs office has decided that if the period of the bond had expired before this amending 
legislation became operational, then the amendments did not now permit breach proceedings to be taken 
[s20A(1A)]. 
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 - a pecuniary penalty imposed under Division 3 of Part 13 of the Customs Act 1901 
 - a pecuniary penalty order under the Proceeds of Crime Act 1987 (Cth), and from 

1 January 2003, a pecuniary penalty order or a literary proceeds order under the Proceeds 
of Crime Act 2002 (Cth); or 

 - a superannuation order made under the Australian Federal Police Act 1979 or the Crimes 
(Superannuation Benefits) Act 1989 (Cth). 

 
Á penalty unit 
 The Crimes Act 1914 (Cth) adopts a penalty unit system of describing the maximum 

permissible fine.  A penalty unit means $110 from 7 April 1997.  See s4AA.  The increase 
in penalty unit to $110 has the effect of automatically increasing maximum fines for 
Commonwealth offences by 10% even where the maximum fine has been expressed as a 
set monetary amount197.  There are some exceptions to this increase198.  The increases 
apply to offences committed only on or after 7 April 1997199. 

 

Á imprisonment ­ fine formula 
 Section 4B of the Crimes Act 1914 (Cth) permits the court to impose a pecuniary penalty, 

the rate which is determined by that section where there is no contrary intention and 
where an accused, who is a natural person, has been convicted of an offence punishable 
by imprisonment only.  The formula for calculating the maximum pecuniary penalty is the 
maximum term of imprisonment (expressed in months) multiplied by 5.  Here the Court 
can impose a pecuniary penalty instead of or in addition to imprisonment.  See s4B(2). 

 
  Corporation: 
 Where a corporation is convicted of a federal offence and the contrary intention does not 

appear the maximum pecuniary penalty that can be imposed is five times the amount that 
could be imposed on a natural person convicted of the same offence.  See s4B(3). 
 

Á maximum fine on summary disposition 
 Section 4J in general terms sets out the maximum level of fine which may be imposed 

when an indictable offence is dealt with on summary conviction.  Where the offence is 
punishable by imprisonment for a period not exceeding 5 years, the maximum sentence 
when imposed on summary conviction is imprisonment for 12 months and/or a fine not 
exceeding 60 penalty units.  Where the offence is punishable by imprisonment exceeding 
5 years but not exceeding 10 years, maximum sentence for the offence when imposed 
summarily is 2 years imprisonment and/or 120 penalty units. 

 
 Where an indictable offence carries a pecuniary penalty, only a court of summary 

jurisdiction can now hear and determine offences where the pecuniary penalty is not more 
than 600 penalty units (for an individual) or 3000 penalty units (for a body corporate) 
where both prosecution and defence consent ï see s4JA. 

 
 The maximum penalty that can be imposed summarily on an individual is 60 penalty units, 

where the maximum penalty for the indictable offence is 300 penalty units for an 
individual.  300 penalty units is the maximum a summary court can impose on a body 
corporate where the relevant maximum penalty for a body corporate is 1500 penalty units.  
Where the maximum pecuniary penalty is 600 penalty units (for an individual) or 3000 
penalty units (for a body corporate) if the offence is punishable on indictment, the 

                                                 
197  S4AB. 
 
198  S4AB(3) ï breaches covered by s76 of the Trade Practices Act 1974. 
 
199  S4F. 
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maximum penalty a court of summary jurisdiction can impose is 120 or 600 penalty units 
respectively. 

 
 Section 4JA only applies where there is no contrary intention in the law creating the 

offence.  Section 4JA applies only to proceedings initiated after 3 June 2003 being the 
date of Royal Assent of the law which created the section.  It does not apply to indictable 
offences which already are able to be determined summarily or to offences the property 
value of which is $5,000 or less because these are already able to be determined 
summarily under s4J(4). 

 
Á obligation on court: 
 To have regard to the ability of the offender to pay [s16C(1)] in addition to any other 

factors that the court is permitted or required to take into account.  In one case involving a 
company the court held that s16C did not prevent the imposition of a fine that an offender 
was unable to pay and that capacity to pay should not assume prominence in the 
sentencing discretion200.  A court is not precluded from imposing a fine if the financial 
circumstances of the offender cannot be ascertained [s16C(2)]. 
 

Á fine and imprisonment: 
 Some Commonwealth offences are punishable by a fine and/or imprisonment.  Note also 

the effect of s4B referred to above which enables a court to impose a pecuniary penalty in 
addition to imprisonment where the offence is punishable by imprisonment only.  For a 
discussion of the circumstances in which it may be appropriate to both fine and imprison 
for the same offence see R. Fox and A. Frieberg ñSentencing ï State and Federal Law in 
Victoriaò 2nd Ed.  At pp368-371. 
 

Á enforcement: 
 Section 15A adopts the state law relating to enforcement of fines201.  
 
 
5. Community Based Order (CBO) 
 
The Community Based Order is made available by s20AB of the Crimes Act 1914 (Cth) and 
Regulation 6(b) of the Crimes Regulations.   
 
The availability of a CBO as a sentencing option in respect of federal offenders was confirmed by 
the Appeal Division of the Victorian Supreme Court in Curry v Morrison202.  It should be noted 
that s20AB(3) provides a limitation to the extent to which the State law provisions dealing with 
CBOôs apply.  They apply only ñso far as those provisions are capable of application and are not 
inconsistent with the laws of the Commonwealthò. 
 

                                                 
200  Customs v Rota Tech Pty Ltd (1999) 201 LSJS 390; [1999] SASC 64 at [35]-[36], Customs v Labrador 

Liquor Wholesale Pty Ltd (2006) 65 ATR 547; [2006] QCA 558. 
 
201  S15A was amended by the Crimes Amendment (Enforcement of Fines) Act 1998.  The purpose of the Act, 

which is effective from 29 June 1998, is to ensure that the full range of State fine enforcement procedures apply 
in respect of federal offenders.  It does so by ensuring that fine enforcement procedures of a judicial nature (e.g. 
ordering imprisonment or forfeiture of property including driverôs licence) are only performed by judicial officers.  
The Commonwealth Constitution requires that judicial power may only be exercised by a Court.  The 
amendments apply irrespective of whether the fine was imposed before or after 29.6.98. 

 
202  (Vic Supreme Court 11.2.93) [unreported]. 
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Á CBO and no conviction? 
 Where a federal offender is not convicted it is not possible to impose a CBO.  S20AB(1) 

makes a CBO applicable to a federal offender only on conviction203.  
 
Á a CBO can be in addition to a fine or a pecuniary penalty and/or reparation or other order a 

Court is empowered to make [s20AB(4)]. 
 
Á CBO and imprisonment?: 
 While under Victorian law a CBO can be imposed in addition to a term of imprisonment not 

exceeding 3 months involving immediate incarceration [s36(2) Sentencing Act 1991 (Vic)], 
in relation to a federal offender this is not possible. 

 
 S20AB(3) of the Crimes Act 1914 (Cth) makes available the relevant provisions of 

Victorian law to a CBO only insofar as the State provisions ñare capable of application and 
are not inconsistent with the laws of the Commonwealthò.  Section 20AB(4) limits the 
ancilliary orders that can be made when an applied State option under s20AB is imposed.  
While s20AB(4)(c) permits the court to make ñany other order the court is permitted to 
makeò this would not enable the court to impose what amounts to two sentences, a CBO 
and a period of imprisonment, for the one offence.  

 
 For a court to be able to impose two sentences for the one federal offence, the 

Commonwealth legislation must be clear in permitting this.  While the Sentencing Act 1991 
(Vic) permits this in respect of State offenders the Crimes Act 1914 (Cth), which deals with 
federal offenders, does not.  See Curry v Morrison above where the court at p.7 stated 
that it was only insofar as ss36,38,39 and 110 of the Sentencing Act 1991, dealing with 
CBOs were not inconsistent with Commonwealth law that these sections applied to CBOs 
made in relation to a federal offender in Victoria. 

 
Á one CBO for multiple Commonwealth offences: 
 It is clear that a court can impose a single CBO for multiple Commonwealth offences when 

dealt with summarily.  This follows from s4K(4) of the Crimes Act 1914 (Cth) and the 
wording of s20AB which in effect states that where, under state law, the Court can impose 
a CBO it can do so in respect of a federal offender.  S36 of the Sentencing Act 1991 (Vic) 
permits that.   

 
 Whether a single CBO can be imposed for multiple Commonwealth offences on indictment 

is open to argument.  However the better view is that it can.  While s4K(4) of the Crimes 
Act 1914 (Cth) does not enable an aggregate sentence to be imposed on indictment that 
section does not preclude the court doing this where the State law permits this in a 
sentencing option that is picked up under s20AB of the Crimes Act 1914 (Cth) in respect of 
federal offenders.  That it is open for the court to impose one CBO on indictment for 
multiple Commonwealth offences, notwithstanding s4K(4), follows from the reasoning of 
recent cases such as the majority in R v Jackson204 and the High Courtôs decision in 
Putland v R205.  In R v Jackson, the majority decided that the procedure for sentencing 
defendants convicted of Commonwealth offences was determined by s68 of the Judiciary 
Act 1903 (Cth) which provides for these offenders to be sentenced in accordance with 
procedures applicable in the state or territory where the charges are brought.  In Putland 
v R the High Court decided that s4K(4) of the Crimes Act 1914 (Cth) did not cover the field 
to exclude a state provision that allowed an aggregate sentence.  So it seems clear that a 

                                                 
203  DPP v Meyers  per Justice Balmford (Vic Supreme Court 26.4.96) [unreported]. 
 
204  (1998) 72 SASR 490; (1998) 104 A Crim R 196; (1998) 200 LSJS 17; [1998] SASC 6932. 
 
205  (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004) 204 ALR 455; [2008] HCA 8. 
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single CBO can be imposed for multiple federal offences on indictment because this is 
implicit in the CBO option which has been prescribed as a federal sentencing option under 
s20AB. 

 
Á obligation on court: 
 To explain the effect of the order, consequence of non compliance and variation possibility 

[s20AB(2)] and give a copy of the order to the offender. 
 
Á breach action: 
 Breach action is initiated by summons or information and warrant that can only be issued 

by a Magistrate pursuant to s20AC.  Where an offender fails to comply with a CBO s20AC 
not s47 of Sentencing Act 1991 (Vic) sets out the courtôs sentencing options.  The options 
available under s20AC are: 
 

 - impose a pecuniary penalty not exceeding $1,100 
 - revoke the Order and re-sentence; or 
 - take no action. 
 
 
6. Imprisonment 
 
Á last resort: 
  Imprisonment is only to be imposed where a court is satisfied that no other penalty is 

appropriate in the circumstances of the case206.  The Victorian Court of Criminal Appeal in 
R v Carroll207 noted that this restated the established common law position.  If the court 
imposes a sentence of imprisonment it is required by s17A to state the reasons and have 
them entered in the record of the court.  Failure to do so does not invalidate the 
sentence208. 

 
Á restrictions: 
  Section 17B(1) imposes a restriction on the imposition of imprisonment where a person is 

convicted of one or more federal offences209 relating to property, money or both, the total 
value of which does not exceed $2,000 and the person has not previously been sentenced 
to imprisonment.  Here the court is precluded from passing a sentence of imprisonment 
unless the court considers that there are exceptional circumstances that warrant 
imprisonment210.   

 
 From 24 May 2001211 the specific restrictions on imprisonment as an option, where the 

value of the property/money does not exceed $2,000 [s17B(1)(a) and 17B(1)(b)],  are 
confined to an offence against s29 of the Crimes Act 1914 (Cth), an offence against 131.1, 
132.1, 132.6, 132.7, 134.1, 134.2, 135.1, 135.2, 135.4, 145.4 or 145.5 of the Criminal 

                                                 
206  S17A. 
 
207  [1991] 2 VR 509. 
 
208  S17A(2) and Janssen v McShane (Tas Supreme Court 9.6.92) [unreported]. 
 
209  Defined in s16 Crimes Act 1914 (Cth) to mean an offence against the law of the Commonwealth. 
 
210  Weetra v Beshara (1987) 46 SASR 484; (1987) 29 A Crim R 407; (1987) 88 FLR 446; Freeman v Pulford 

(1988) 92 FLR 122. 
 
211  See Item 148 of Schedule 2 to Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences) Act 

2000. 
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Code and to prescribed offences against federal law212.  To date no offences have been 
prescribed.  Again unless exceptional circumstances exist, imprisonment is precluded.  
Prior to 24 May 2001 the restriction also applied to offences against ss29A, 29B, 29C, 
29D, 71 and 72 of the Crimes Act 1914 (Cth). 

 
Á no backdating of federal sentences 
 There is no power to backdate a federal sentence in Victoria to start from a date earlier 

than its imposition213.  This does not apply when the Court of Appeal214 or County Court215 
is resentencing after a successful appeal. 

 
Á aggregate imprisonment 

 An aggregate sentence of imprisonment can be imposed on indictment for a number of 
federal offences via s9 of the Sentencing Act 1991 as applied by s68 of the Judiciary Act 
1903 (Cth), or s1338B of the Corporations Act in respect of offences under that Act see 
pages 32-34 above.  Section 9 of the Sentencing Act 1991 contains some qualifications 
particularly that an aggregate sentence is not open when one or more of the offences is 
committed whilst on parole.  In DPP v Felton216.  The Court of Appeal decided that as a 
matter of sentencing discretion it was inappropriate to impose an aggregate sentence 
where counts were ñrolled upò as it makes the sentence more opaque.  In addition the 
court decided that if there was an element of cumulation in the aggregate sentence this 
should be stated clearly to ensure transparency.  Alternatively if the court decides to 
impose an aggregate on the basis that all sentences are concurrent this should be 
explained.  Other limitations are set out in the relevant cases ï see page 34. 

 
 An aggregate sentence of imprisonment or other available sentencing option can be 

imposed summarily for a number of federal offences via 4K(4) Crimes Act 1914 (Cth).  
S4K(4) also contains some qualifications. 

 
 It is not possible to impose a single aggregate period of imprisonment when sentencing on 

both Commonwealth and state offences. 
 

Á mandatory sentencing 
In general federal legislation does not provide for mandatory penalties.  An exception is 
s233C of the Migration Act 1958 which requires a minimum head and non-parole period to 
be imposed for a people smuggling offence under s232A or 233A of the Migration Act 
1958.  Section 233C of the Migration Act 1958 also provides for mandatory penalties of 
imprisonment for offenders convicted of people smuggling offences, except where the 
offender is under 18 when the offence was committed. 
 
Under s233C of that Act where a person is convicted of an offence against s232A 
(organising, bringing groups of non-citizens to Australia) or s233A (other offences relating 
to groups of non-citizens) the court is required to impose a sentence of at least 8 years, 
with a non-parole period of at least 5 years, if the conviction is recorded for a repeat 

                                                 
212  See s17B(3). 
 
213  R v Nagy [1992] 1 VR 637; (1991) 57 A Crim R 64 
 
214  R v Jennings [1999] 1 VR 352 at 368-9, [64]-[66]; [1998] VSCA 69.  In R v Rich (No.2) (2002) 4 VR 155 at 164-

5 [101]; [2002] VSCA 17 it was decided the Court of Appeal could if it thought appropriate declare the non-parole 
period to run from the date it re-sentenced rather than from the date of the original sentence appealed from. 

 
215  S256(4) Criminal Procedure Act 2009 (Vic). 
 
216  (2007) 16 VR 214; (2007) 171 A Crim R 177; [2007] VSCA 65. 
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offence and a sentence of at least 5 years with a non-parole period of at least 3 years in 
any other case. 
 
In 2004 an Act was passed which has the effect of requiring the court to impose a 
mandatory minimum non-parole period of at least ¾ of the head sentence where an 
offender is convicted and sentenced to imprisonment for a terrorism offence, treachery, 
treason or espionage ï see s19AG Crimes Act 1914 (Cth). 
 

Á non-parole period or recognisance release order? 
 The Commonwealth sentencing regime has its own scheme relating to non-parole periods 

and the state regime does not apply to federal sentences217. 
 
 The scheme of the federal sentencing regime has a different approach to Victoria covering 

the situation where the offender is ordered to serve an immediate custodial sentence.  For 
shorter sentences of 3 years or less the release mechanism is a recognisance release 
order [defined in s3 of the Crimes Act 1914 (Cth) as an order under s20(1)(b)] and is 
effectively a partly suspended sentence where conditions can be applied.  There is a 
discretion not to order a recognisance release order where the sentence is 6 months or 
less. 

 
 For longer periods of imprisonment over 3 years, that is not 3 years, the release 

mechanism is either a parole or a recognisance release order.  Parole entails a greater 
degree of supervision than a recognisance release order.  Participation in the sex offender 
program can be accommodated in either release mechanism. 

 
As is noted below in general s19AB of the Crimes Act 1914 (Cth) requires a single non-
parole period (or a single recognisance release order), to be made where the sentence for 
a federal offence or aggregate sentence exceeds 3 years.  Where a sentence or aggregate 
of the sentences is not more than 3 years ie 3 years or less a non-parole period must not 
be set ï s19AB, 19AC218.  As noted above below it is not possible to impose a single non-
parole period in respect of both federal and state sentences. 

 
 Under both a recognisance release order and a federal non-parole period of more than 

3 years but less than 10 years release is automatic on reaching the pre-release or non-
parole period.  This is different to state law where release on parole is at the discretion of 
the Victorian Parole Board. 

 
 Where an offender is sentenced for both state and federal offences separate sentences 

must be imposed and in particular the legislation does not permit the imposition of a single 
non-parole period in respect of the federal and state sentences.  Separate non-parole 
orders must be made219. 

 
Á length of non-parole period and relationship to the head sentence 

In general the Commonwealth sentencing regime, set out in Part 1B of the Crimes Act 
1914 (Cth), does not provide any detailed guidance as to the length of the non-parole 
period and there is no Commonwealth statute that requires the non-parole period to bear 
any proposition in relation to the head sentence.  The common law and case law provides 

                                                 
217  Explanatory Memorandum to the Crimes Legislation Amendment Bill (No.2) 1989 (Cth); R v Mirkovic [1966] VR 

371; (1965) 8 FLR 465. 
 
218  R v Fulop [2009] VSCA 296. 
 
219  S19AJ Crimes Act 1914 (Cth); R v Fulop [2009] VSCA 296 at [9]; Colbourn v R [2009] TASSC 108 

at [21]. 
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that guidance220.  An exception exists in relation to offences of terrorism, treachery, 
treason or espionage (see below) where the Crimes Act 1914 (Cth) specifies the minimum 
ratio and for people smuggling offences where the Migration Act 1958 (Cth) specifies this 
(see below). 
 
Recently the New South Wales Court of Criminal Appeal stated that sentencing principle 
requires that the non-parole period or recognisance release period be fixed pursuant to 
s19AB of the Crimes Act 1914 (Cth) after the sentence that meets the requirements of 
s16A(1) is imposed ie a proportionate sentence that is of a severity appropriate in all the 
circumstances of the offence221.  That is the non-parole period or pre-release period under 
a recognisance release period is only set once the head sentence is determined. 
 
The approach to determining the relationship of the non-parole period to the head 
sentence imposed for a federal offence is not wholly consistent throughout the various 
jurisdictions.  A recent survey of approaches by the Western Australian Court of Appeal222 
found: 
 

¶ VIC 

In Victoria there is no state legislation that determines the relationship of any non-parole 
period to the head sentence other than the requirements that the non-parole period be at least 
six months less than the head sentence223. The Victorian Court of Appeal has said that there 
is no standard non-parole period, standard proportion or standard gap as the setting of a non-
parole period is a matter of judicial discretion224.  This approach applies in practice to both 
Commonwealth and State matters. 

   
In 2006 Justice Redlich of the Victorian Court of Appeal noted that the ALRC reported that 
case law recognised that the non-parole period is generally set at 60% to 66.6% of the head 
sentence with the non-parole period increasing to 75% in the worst category of case225.  He 
noted that this accorded with the observations of Callaway JA that ñ[I]n the majority [of cases] 
the proposition is between two-thirds and three quarters but both shorter and longer periods 
are foundò226 
 
An observation has been made by the Queensland Court of Appeal that drug sentences 
across Australia including Victoria reflect the ñnormò or ñgeneral guideò of the non-parole 

                                                 
220  R v Selim [1998] NSWSC 165 at [8] (more often than not in NSW the non-parole period is more than 50% of the 

head sentence and is ordinarily in the order of 60% - 66ӏ% of it).  Drug sentences for federal offences tend to 
follow that practice ï eg R v Phong (2005) 12 VR 17; R v Thomas  [1999] VSCA 204 and R v Ngui & Anor 
[2000] 1 VR 579; (2000) 111 A Crim R 593; (2000) 155 FLR 216; [2000] VSCA 78.  However it does not seem 
that any similar uniformity has developed in respect of Commonwealth offences that do not involve drugs ï  

 R v Mokoena [2009] QCA 36 at [10]. 
 
221  Lohdi v R (2007) 179 A Crim R 470; [2007] NSWCCA 360. 
 
222  Bertilone v R (2009) 231 FLR 383; [2009] WASCA 149. 
 
223  Sentencing Act 1991 (Vic) s11(3). 
 
224  R v Ngui (2000) 1 VR 579 at 583; (2000) 111 A Crim R 593; (2000) 155 FLR 216; [2000] VSCA 78; 
 R v Harkness [2001] VSCA 87 at [24] and the cases cited therein. 

 
225  R v Tran (2007) 172 A Crim R 436; [2006] VSCA 222 at [27]-[28]. 
 
226  R v Bolton & Barker [1998] 1 VR 692 at 699. 
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period being about 60%-66% of the head sentence as outlined in the New South Wales cases 
below227.  A number of Victorian decisions agree with that statement228. 

 

¶ NSW229 

In New South Wales the ñCommonwealth normò230 or ñgeneral guideò231 in terms of the 
relationship of non-parole period to head sentence is ordinarily in the range of 60%-66% but it 
can be outside this range as the setting of the non-parole period is a matter of judicial 
discretion not a statutory ratio mandated by Parliament except in relation to terrorism232 and 
people smuggling (see above).  A sentence could be well outside that range where most 
unusual factors justified it.   

 
This approach reflects to some degree the influence of state law and practice.  Currently s44 
of the Crimes (Sentencing Procedure) Act 1991 (NSW) requires in effect that where 
imprisonment is imposed for a state offence that in the absence of special circumstances the 
non-parole period be at least 75% of the head sentence233. 
 

¶ WA 

The Western Australian Court of Appeal recently stated that a review of cases reveals in 
general the non-parole periods for Commonwealth drug importation and related drug offences 
have usually been about 60%-66% of the head sentence234. 
 
In Western Australia the ratio between non-parole period and the head sentence imposed for 
state offences is fixed by s93(1) of the Sentencing Act 1995 (WA) which requires that: 
 

- if the term served is 4 years or less the person is to be released when he or she has 
served one half of the term; or  
 

- if the term served is more than 4 years the person is to be released when he or she 
has served 2 years less than the term. 
 
 

                                                 
227  R v Mokoena [2009] QCA 36 at [10]. 

 
228  Drug sentences for federal offences tend to follow that practice ï eg R v Phong (2005) 12 VR 17; R v Thomas 

[1999] VSCA 204 and R v Ngui & Anor [2000] 1 VR 579; (2000) 111 A Crim R 593; (2000) 155 FLR 216; [2000] 
VSCA 78.  However it does not seem that any similar uniformity has developed in respect of Commonwealth 
offences that do not involve drugs ï R v Mokoena [2009] QCA 36 at [10]. 

 
229  Bernier v R (1998) 102 A Crim R 44 at 49; Stitt v R (1988) 102 A Crim R 428 at 432; R v Sweet (2001) 125 A 

Crim R 341 at 346-347;  R v Sweet [2001] NSWCCA 445; R v Martinsen [2003] NSWCCA 144 at [14]; Bick v 
R [2006] NSWCCA 408 at [13]; Ly v R [2007] NSWCCA 28 at [16]; Studman v R (175 263 A Crim R 143; 
[2007] NSWCCA 263 at [9]-[11]. 

 
230  Shen v R [2009] NSWCCA 251 at [11]. 
 
231  James v R [2009] NSWCCA 62 at [15]. 
 
232  Lodhi v R (2007) 179 A Crim R 470 at [259]-[261]; [2007] NSWCCA 360. 

 
233  In 2004 research by the Judicial Commission of NSW revealed that ñspecial circumstancesò must have been 

found in 87.1% of District and Supreme Court matters where imprisonment was imposed ï see R v Fidow 
[2004] NSWCCA 172 at [20]-[22]. 

 
234  Bertilone v R (2009) 231 FLR 383; [2009] WASCA 149 at [56]. 
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¶ QLD 

In Queensland there is no general state legislation that determines the relationship of any non-
parole period to the head sentence in state matters.  The Queensland Court of Appeal state in 
February 2009 that ñthe normò for Commonwealth non-parole periods is generally considered 
to be after the offender has served 60%-66% of the federal head sentence and that a 
sentence well outside that range would have to have most unusual factors to justify it235.  In 
February 2010 a differently constituted Court of Appeal rejected the notion that there was a 
ñrule of thumbò in respect of federal sentencing236. 

 

¶ NT 

The Northern Territory has legislation that determines the relationship of any non-parole 
period to the head sentence.  The scheme is that the non-parole period must be at least 50% 
of the head sentence but cannot be less than 8 months. For murder the non-parole period 
must be either 20 years or at least 25 years depending on the circumstances. For sexual 
offences and certain offences against children the non-parole period must be at least 70% of 
the head sentence237. 
 
The Northern Territory Court of Criminal Appeal has recently stated that there are sound 
reasons for suggesting that the norm for non-parole periods for Commonwealth offences are 
in the range of 60%-66% of the head sentence but that does not apply to the fixing of the 
length of the pre-release period under a recognisance release order where the time is not 
determined by reference to a norm238. 

 

¶ SA and TAS 

South Australia and Tasmania have no state legislation that governs the relationship of any 
non-parole period to the head sentence. No particular ñratioò or general guide has been 
referred to in the cases and this approach applies to both State and Commonwealth 
sentencing. 

 
Commonwealth law now in effect requires a minimum non-parole period to be imposed for a 
federal offender convicted and sentenced for offences of a terrorism offence, treachery, treason 
or espionage.  Here the minimum non-parole period is to be at least ¾ of the sentence of 
imprisonment imposed by the court, though the court retains the discretion to impose a longer 
non-parole period if this is considered appropriate in the circumstances.  That law also has the 
effect of precluding the making or confirming a recognisance release order and taking away the 
discretion not to fix a non-parole period in those circumstances and in that context also excludes 
the generally applied state options for serving a term of imprisonment by home detention or by an 
Intensive Corrections Order via s20AB of the Crimes Act 1914 (Cth)239. 

 
Á fully suspended/partially suspended imprisonment: 
 It is possible to fully suspend a federal sentence(s) of imprisonment [s20(1)(b)].  If the 

sentence is (or aggregate sentences are) greater than 6 months but does not exceed 3 

                                                 
235  R v CAK & Ors [2009] QCA 23 per Atkinson J at [18] (Muir JA and P. Lyons J agreeing); see also  
 R v Mokoena [2009] QCA 36 and R v Mara [2009] QCA 208. 

 
236  R v Ruha, Ruha and Harris; ex parte Cth DPP [2010] QCA 10 at [57]. 

 
237  Sentencing Act (NT) sections 53A, 54, 55 and 55A. 
 
238  R v Woods (2009) 24 NTLR 77; (2009) 157 NTR 1; [2009] NTCCA 2 at [25]. 

 
239  S19AG and s20AB(6) Crimes Act 1914 (Cth).  See also Lohdi v R. 
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years, some of the period must be suspended.  That is a recognisance release order - an 
order under s20(1)(b) [see s16(1)] - must be made unless having regard to the nature and 
circumstances of the offence or offences concerned and to the antecedents of the person 
the court is satisfied that such an order is not appropriate - see s19AC(1),(3) and (4)].   

 Where a number of federal sentences of imprisonment are imposed which are to be fully 
suspended one order240 in the prescribed form releasing the offender ñforthwithò is made.  
Where a sentence(s) is partially suspended it seems clear from the wording of s20(1)(b) 
that the bond imposed as part of the recognisance release order commences on the 
release of the person from prison and not the imposition of the period of imprisonment.  If 
a form of recognisance relevant to state offences is entered this will be ineffective241.  The 
prescribed Commonwealth form ï Form 12 of Schedule 3 of the Crimes Regulations 1990 
Act (Cth) must be used.  This applies to both fully suspended and partially suspended 
sentences.  This bond includes an amount for security242 and can be with surety but it is 
not the practice to require a surety. 

 
 An exception to the courtôs ability to impose a fully or partially suspended sentence is 

where the offence is a terrorism offence, treachery, espionage or treason.  Here it is not 
possible to fully or partially suspend a sentence of imprisonment under s20(1)(b).  Rather 
a non-parole period of at least ¾ of the sentence must be imposed243.  As noted above a 
mandatory minimum head sentence and non-parole period are required to be imposed on 
offenders 18 years of age or over found guilty of a people smuggling offence contrary to 
s232A or 233A of the Migration Act 1958.  

 
 Pre-sentence detention need not be specified, declared or deducted from a fully or 

partially suspended sentence ï see s18(2)(c) Sentencing Act 1991 which applies pursuant 
to s16E of the Crimes Act 1914 (Cth). 

 
 breach action for fully suspended sentence:   
 Breach action is initiated by summons or information and warrant that can only be issued 

by a Magistrate under s20A see s20A(5)(c).  Note breach action must be taken before the 
end of the period of the bond unless the breach is another offence [s20A(1)].  Where the 
breach results from another offence breach action can be taken after the period of the 
bond. 

 
 Where the court is satisfied that the person released on a fully or partially suspended 

sentence has without reasonable excuse failed to comply with a condition the sentencing 
options for breach of a fully suspended sentence or a partially suspended sentence/ 
recognisance release order are set out in s20A(5)(c), s20A(5A) and (5B).  They are: 

 
 - take no action 
 - extend the order but not so that the order exceeds 5 years244 
 - revoke the order and order that the person serve that part of the sentence not 

served at the time of release from custody. But note that imprisonment cannot be 

                                                 
240  R v Schultz [2008] NSWCCA 199 at [13]. 
 
241  DPP v Cole (2005) 91 SASR 480; (2005) 240 LSJS 78; [2005] SASC 188; R v Woods (2009) 24 NTLR 77; 

(2009) 157 NTR 1; [2009] NTCCA 2. 

242  Assafiri v R (No.2) [2007] NSWCCA 356. 

243  S20(6) Crimes Act 1914 (Cth). 
 
244  See R v Campbell (1997) 95 A Crim R 391 and Sweeney v Corporate Security Group (2003) 86 SASR 425; 

(2003) 142 A Crim R 385; [2003] SASC 324. 
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imposed for failure to pay reparation or costs that were a condition of the order - 
s 20(2A) 

 - impose a monetary penalty not exceeding $1,100245 
 
 - amend the order to extend the period of supervision (which must not exceed 

5 years) 
 - revoke the order and impose one of the applied state sentencing options under 

s20AB - see page 2 above. 
 
 Where a court exercises the power under s20A(5)(c) the court does not have the power to 

shorten the length of imprisonment which stands to be served246. 
 
Á Intensive Correction Order (ICO): 
  The option of ordering a period or aggregate period of imprisonment of not more than 12 

months to be served by way of intensive correction in the community (an Intensive 
Correction Order - s19 Sentencing Act 1991) is a sentencing option available for federal 
offenders.  This is made available by s20AB of the Crimes Act 1914 (Cth) and Regulation 
6(c) of the Crimes Regulations.  The provisions of the Sentencing Act 1991 (Vic) relating 
to  

 
ICOs apply to federal offenders "so far as those provisions are capable of application and 
are not inconsistent with the laws of the Commonwealth" - see s20AB(3). 

 
  The exception to the courtôs ability to impose an Intensive Correction Order is where the 

offence is a terrorism offence, treachery, espionage or treason.  Here it is not possible to 
impose an ICO.  Rather a mandatory minimum non-parole period must be imposed for 
such a sentence of imprisonment247.  As noted above mandatory minimum sentences are 
required for people smuggling offence under the Migration Act 1958 committed by a 
person 18 years or over. 

 
  single ICO for multiple Commonwealth offences: 
   a single ICO can be imposed in respect of multiple Commonwealth offences.  The 

reasoning is the same as for CBOs ï see above.    
 

  obligation on court: 
   to explain the effect of the order, consequence of non compliance and variation 

possibility [s20AB(2)]. 
 
  breach action for ICO: 
   Breach action is initiated by summons or information and warrant that can only be 

issued by a Magistrate under section 20AC.  Section s20AC Crimes Act 1914 (Cth) 
applies not s26 of Sentencing Act 1991 (Vic). 

 
 
 

                                                 
245  See s4AB.  A monetary penalty imposed under s20A(5)(c)(ia) is not enforceable.  This follows as the provision 

that make pecuniary penalties for breaches is limited to those imposed under s20A(5)(b)(i) and does not include 
those imposed under s20A(5)(c)(ia) ï see s20A(9).  This has been raised with the Commonwealth Attorney-
Generalôs Department. 

 
246  Sweeney v Corporate Security Group (2003) 86 SASR 425; (2003) 142 A Crim R 385; [2003] SASC 324; 

Ferenczfy v DPP [2004] SASC 208. 
 
247  S20, 20AB(6) Crimes Act 1914 (Cth). 
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Á Home Detention Order: 
  From 1 January 2004 a home detention order under the Sentencing Act 1991 (Vic) is a 

sentencing option available for federal offenders as it is presented under s20AB of the 
Crimes Act 1914 (Cth) ï see reg 6(ca) of the Crimes Regulations 1990 (Cth).  A necessary 
precondition under the Sentencing Act 1991 is that the offender be sentenced to 
imprisonment for 12 months or less.  That is home detention is a term of imprisonment to 
be served in a particular manner akin to an ICO.  Like an ICO a single order can be made 
in respect of multiple Commonwealth offences so long as the person is sentenced to 12 
months or less ï see s18ZT Sentencing Act 1991.  

 
  An exception to the courtôs ability to impose a Home Detention Order is where the offence 

is a terrorism offence, treachery or treason.  Here it is not possible to order the 
imprisonment to be served by way of a Home Detention Order.  Rather a mandatory 
minimum non-parole period must be imposed for such a sentence of imprisonment248.  As 
noted above a mandatory minimum term of imprisonment must be imposed for a people 
smuggling offence committed by a person 18 years or over. 

 
  Breach action of a Home Detention Order is initiated by summons or information and 

warrant that can only be issued by a Magistrate under s20AC. 
 
Á sentencing reduction for future co-operation: 
  Where a federal sentence or non-parole period is reduced by the sentencing court 

because the offender has undertaken to co-operate with law enforcement agencies in 
relation to any proceedings, including confiscation proceedings, relating to any offence, 
the sentencing court must, in accordance with s21E: 
 

  (a) specify that the sentence and/or non-parole period is being reduced consequent upon 
the undertaking of such future co-operation; and 

 
  (b) state the sentence and/or non-parole period which would otherwise have been 

imposed but for such reduction(s). 
 
  This provision requires the court to effectively quantify the reduction(s) given for the 

undertaking of future specified co-operation249.  The sentencing court must not combine 
any general mitigatory effect under s16A (2)(h) for past co-operation, with any discount for 
future assistance, which must be specifically quantified under s21E. The ñsection 21E 
discountò must be segregated and identifiable to enable meaningful application of the 
sanction provisions of s21E in the event of a later breach of the undertaking.  See pages 
20-24 above for a more detailed explanation of the application of s21E and s16A(2)(h). 

 
Á specifying the sentence reduction for a plea of guilty 
 Section 6AAA of the Sentencing Act 1991 (Vic) requires a Court to specify the reduction in 

sentence by reason of a guilty plea when some sentences are imposed.  The Crimes Act 
1914 (Cth) makes no such provision requiring the Court to specify the discount or the 
provision of reasons for any discount allowed250.  The question arises as to whether 
s6AAA is picked up and applied by s68 and s79 of the Judiciary Act 1903 (Cth) on the 
basis that the Commonwealth regime is not complete on its face and there is no contrary 
intention in Commonwealth law251.  So far judicial opinion in Victoria has been divided on 

                                                 
248  S20AB(6) Crimes Act 1914 (Cth). 
 
249  R v Nagy and R v Gallagher above. 
 
250  Charkawi v R [2008] NSWCCA 159. 
 
251  See the reasoning in Putland v R (2004) 218 CLR 174; (2004) 78 ALJR 440; (2004)  ALR 455; [2004] HCA 8. 
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that issue.  The Australian Law Reform Commission has recommended such a provision 
be included in federal law252. 

 
Á commencement of sentences ï concurrent or cumulative : 
  The Crimes Act 1914 (Cth) does not specify when a federal sentence is to commence and 

unlike Victorian law does not express the general approach of stating that sentences will 
be concurrent unless ordered otherwise253.   

 
  The method by which a federal sentence is made concurrent or cumulative (including in 

part) is different from under Victorian law.  Section 19 of the Crimes Act 1914 (Cth) 
governs the situation.  Section 19 of the Crimes Act 1914 (Cth) deals with the imposition of 
federal sentences of imprisonment and requires the court ñby order to directò when each 
federal sentence imposed commences.  S19 relates to federal sentences imposed not the 
non-parole period or recognisance release period254.  So orders are to be made as to 
interrelationship between non-parole periods where there is both a federal and state 
sentence.  The orders relating to the commencement of the (head) sentences will 
determine the effective non-parole period.  This will flow from the orders made in respect 
of the (head) sentence. 

 
  Section 19 covers a range of sentencing situations.  It covers where the person is already 

the subject of a state sentence [19(1)], where two or more federal sentences are imposed 
[19(2)] and where a person sentenced for state and federal offences at the same time 
[19(3)]. 

 
  In each of those sentencing scenarios s19 requires that a sentence imposed not 

commence later than the end of another existing sentence or sentence(s) imposed.  This 
is to prevent a situation where there is a gap in time between the ending of one sentence 
and he commencement of another thereby avoiding the potential problem of the offender 
being released and then having to return to serve the next sentence.  ñSentenceò in s19 
refers to head sentence and in effect sets the limits to which the federal sentences 
imposed can be cumulative.  It is the orders made directing when the sentences imposed 
commence that determine the effective head sentence/aggregate sentence.  A single non-
parole period (or a recognisance release) order is imposed in light of the length of the 
effective head sentence/aggregate sentence for the federal offences pursuant to s19 AB 
of the Crimes Act 1914 (Cth)255. 

 
  The prohibition in s19 aims to ensure that a hiatus does not result between the head 

sentences thus requiring the release and return of an offender to prison to serve the next 
sentence.  That section does not require all the head sentences to commence before the 
non-parole period or pre-release period under a recognisance release order expires.  A 
short non-parole period or pre-release period may be set where the circumstances justify it 
and s19 does not require all the head sentences imposed to have commenced by the time 
the non-parole period or pre-release period has expired256.  See the examples from page 
65 onwards for a discussion of s19. 

                                                                                                                                                             
 
252  See Same Crime Same Time Sentencing of Federal Offenders ï ALRC Report 103 April 2006 recommendation 

11-1 
 
253  S16 Sentencing Act 1991 (Vic). 

 
254  R v DS (2005) 153 A Crim R 194 at [15]; (2005) 191 FLR 337; [2005] VSCA 99. 
 
255  R v DS (2005) 153 A Crim R 194 at [14]-[15]; Lodhi v R  (2007)  179 A Crim R 470; [2007] NSWCCA 360. 
 
256  R v DS (2005) 153 A Crim R 194. 
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  In general, state law257 relating to the commencement of sentences and non-parole 

periods applies to federal offenders258.  In general, under state law a sentence of 
imprisonment commences on the day it is imposed unless the offender is not then in 
custody259.  A Victorian sentence can be ordered to commence on a day other than the 
day on which it is imposed, if the state sentence is to be cumulative or partially cumulative 
on an existing sentence260.  This also applies to federal sentences and can be done by 
date or by reference to the commencement of other sentences261.  Where a state or 
federal sentence is to commence at a future time so as to be cumulative or partly 
cumulative with a federal sentence the sentencer is required to turn his/her mind to the 
commencement date and specify it262.  There is no power to backdate a federal sentence 
in Victoria to a date earlier than the date of its imposition263.  The Court of Appeal264 and 
the County Court265 when determining an appeal are able to backdate a sentence. 

 
Á concurrency/cumulation: 
  See the material under the heading above relating to the commencement of sentences 

which determines whether federal sentences will be cumulative or concurrent.  When 
considering questions of concurrency and cumulation general common law principles 
apply266 and so the Victorian statutory principles in s16(1) of the Sentencing Act 1991 do 
not apply.  Fundamental in this context is whether the offenderôs conduct involves ñtruly 
two or more incursions into criminal activityò or ñone multi-faceted course of criminal 
conductò267. 

 
  Where the offending involves both state and federal offences there is no general rule as to 

whether cumulative or concurrent sentences should be imposed268. 
 
  The considerations that are relevant to determining the issue of cumulation/concurrency 

are set out in the judgment of Wells J in the case of A-G v Tichy269. 

                                                                                                                                                             
 
257  S16, 17 & 18 of the Sentencing Act 1991 (Vic). 
 
258  S16E(1) Crimes Act 1914 (Cth). 
 
259  S17(1) of the Sentencing Act 1991 (Vic). 
 
260  S16(4) Sentencing Act 1991 (Vic); O'Brien v R (1991) 57A Crim R 80 at 96. 
 
261  R v Alimic [2006] VSCA 273.  See examples on page 66 and following below. 
 
262  If the partly cumulative or cumulative sentence is state see s16(4) Corrections Act 1991 (Vic), if a federal 

sentence see s19 Crimes Act 1914 (Cth).  See also R v Fulop [2009] VSCA 296 at [8]. 

 
263  R v Nagy above; R v Singh (Vic Court of Criminal Appeal 26.3.91) [unreported] at 13-14.  In NSW this is 

possible see Assafiri v R [2007] NSWCCA 159 and Danial v R [2008] NSWCCA 15 at [22]. 
 
264  See footnote 213. 
 
265  S256(4) Criminal Procedure Act 2009 (Vic). 

 
266  Johnson v R (2004) 78 ALJR 616; (2004) 205 ALR 346; [2004] HCA 15. 
 
267  A-G v Tichy (1982) 30 SASR 84 at 92-3.  See also R v Mantini [1998] 3 VR 340 at 349 per Callaway JA; (1997) 

95 A Crim R 33. 
 
268  Cahyahi v R (2007) 168 A Crim R 41; [2001] NSWCCA 1. 
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  When two offences involve common facts or elements or aspects and cumulative 

sentences are imposed appropriate weight must be given to all the matters the two 
offences have in common.  This is not to say that concurrent sentences must be imposed 
for offences that have substantial common elements270. 

 
  In cases where there are many terms of imprisonment the Court of Appeal has said the 

appropriate approach is to impose the correct sentence for each count and then having 
regard to the principle of totality work out the total effective sentence making such limited 
orders for cumulation as are fair in order to reach an overall sentence which is not in 
breach of that principle or other relevant sentencing principle271. 

 
  See pages 67-68 as to the orders required to in effect impose a cumulative or partially 

cumulative sentence. 
 

Á pre-sentence detention: 
  Here the state law [s18 of the Sentencing Act 1991(Vic)] applies by virtue of s16E(2) 

Crimes Act 1914 (Cth) which requires pre-sentence detention to be reckoned as served, 
unless the court otherwise orders.  This can include time spent in immigration detention272 
or in custody pursuant to the Fisheries Management Act 1991 (Cth)273.  A sentencer is 
obliged to consider as part of the instinctive synthesis a period served while remanded in 
custody on an unrelated count ie pre-sentence detention not covered by s18274 of the 
Sentencing Act 1991. 

 
  The court has a discretion under s18 of the Sentencing Act 1991 (Vic) to order otherwise.  

It appears normally time in custody awaiting extradition is allowed but in a recent case only 
part of the time an accused was in custody overseas was credited on the basis that he 
had prolonged challenges to extradition beyond what was reasonably necessary275. 

 
  Pre-sentence detention is not specified where the sentence of imprisonment is partially or 

fully suspended ï see s18(2)(c) Sentencing Act 1991 (Vic) which applies pursuant to s16E 
Crimes Act 1914 (Cth). 
 

Á Inapplicability of remissions is now irrelevant. 
 
  head sentences: 
   Prior to 16 January 2003 a sentencing court was required to have regard to the 

absence of remissions and to adjust the sentence (head sentence) accordingly ï 
s16G.  Section 16G was repealed from 16 January 2003 and for sentences 

                                                                                                                                                             
269  See above. 
 
270  Johnson v R (2004) 78 ALJR 616; (2004) 205 ALR 346; [2004] HCA 15; Colbourn v R [2009] TASSC 108. 

 
271  DPP (Vic) v Grabovac [1998] 1 VR 664; (1997) 92 A Crim R 258; R v Lomax [1998] 1 VR 551; (1997) 91 A 

Crim R 270 and R v Coukoulis (2003) 7 VR 45 at [32]; (2003) 138 A Crim R 520; [2003] VSCA 22. 
 
272  Yusup v R [2005] NTCCA 19. 
 
273  Alimudin & Anor v McCarthy & Anor [(2008) 23 NTLR 102; (2008) 228 FLR 119; (2008) 187 A Crim R 381; 

[2008] NTCA 7. 
 
274  R v Renzella [1997] 2 VR 88; (1996) 88 A Crim R 65 and R v Wade [2005] VSCA 276. 
 
275  R v Lau [2009] WASCA 99.  Special leave to appeal was refused Lau v R [2009] HCA Trans 275 (14.10.09). 
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imposed from that date there is no legislative authority to have regard to the 
absence of remissions. 

 
   The current Commonwealth sentencing regime was designed to pick up the law 

in the state relating to remissions from head sentences276.  From 22 April 1992, 
under Victorian law, head sentences no longer attract remissions277.   

 
   For federal sentences imposed before 16 January 2003 the absence of 

remissions had to be taken into account under s16G of the Crimes Act 1914 (Cth) 
in determining the length of the head sentence imposed on a federal offender and 
the sentence had to be "adjusted accordingly".  This was contrary to the current 
sentencing principles for Victorian offenders as the court, when sentencing a 
Victorian offender, has to disregard the fact that there are no remissions278. 

 
   While s16G was enacted to ensure that federal offenders did not serve longer 

sentences of imprisonment than their state/territory counterparts, in practice the 
effect of s16G was that federal offenders served shorter sentences of 
imprisonment than their state/territory counterparts because it reduced the 
maximum penalty applicable in such cases by approximately one third279.  Due to 
this unintended effect of s16G the Commonwealth DPP recommended to the 
Attorney-General's Department that s16G be repealed280.  As noted above s16G 
was repealed from 16 January 2003.  For sentences imposed on or after that date 
there is no legislative authority to have regard to the absence of remissions in 
imposing the head sentence.  The federal law on that issue is now the same as 
the Victorian law namely that the absence of remissions is no longer taken into 
account. 

  As to the process of adjustment that took place under the repealed s16G see 
Appendix 2.  Note that only the head sentence, and not any non-parole period or 
pre-release period could be adjusted under s16G.  However any adjustment of 
the head sentence had a ñflow-onò effect to the non-parole or pre-release period 
as this is set by reference to the adjusted head sentence. 

 
  non-parole periods/pre-release period under recognisance release order: 
   The Commonwealth regime operational from 17 July 1990 specifically provided that it 

was only strike remissions that would apply to reduce the non-parole period or pre-
release period281.  The non-parole period/pre-release period is set by reference to the 
head sentence.  From 16 January 2003 onwards there is no statutory requirement to 
have regard to the absence of remissions in head sentence and in setting the non-

                                                 
276 S16G (now repealed) and 19AA. 
 
277 See the Corrections (Remissions) Act 1991 (Vic). 
 
278 S5(2AA) Sentencing Act 1991 (Vic).  Before the repeal of s16G Crimes Act 1914 (Cth) from 16.1.03 it was 

prudent for prosecutors to highlight s16G to sentencers and for sentencers to refer to the section specifically if 
passing a sentence on a federal offender to be served in prison.  Given the different Victorian and 
Commonwealth law on the effect of the absence of remissions prior to 16.1.03, it appeared that the Court of 
Appeal was more likely to conclude in future that if s16G is not referred to in the sentencing remarks then it has 
not been complied with.   

 
279 R v OôConnor (2002) 129 A Crim R 505; [2002] NSWCCA 156. 
 
280 See Commonwealth DPP Annual Report 2001-2002 at p40. 
 
281  S19AA. 
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parole period.  It remains the position that the non-parole period/pre-release period is 
set by reference to the head sentence (s19AB), now unadjusted, following the repeal of 
s16G. 

 
  The effect of the repeal of s16G ie post 16 January 2003 
  There have been a number of Court of Criminal Appeal decisions in NSW that discuss the 

effect of the repeal of section 16G.  Recently in the case of R v Bezan Wood CJ at CL, 
with whom Buddin and Shaw JJ agreed, summarised the effect as follows: 

 
Á While the repeal of s16G is likely to result in an increase in the current and future 

sentencing pattern, the proper approach is to set a sentence that meets the 
requirements of s16A(1) of the Crimes Act 1914 (Cth) and the relevant objectives of 
sentencing, without giving a s16G discount 

Á It would be inappropriate to approach the sentencing exercise upon a broad 
arithmetic approach that would require the pre-repeal sentencing range to be 
adjusted by some bare arithmetic formula, let alone one that would call for its 
increase by a factor of 50% in order to restore an equivalence with the pre-repeal 
range 

Á Starting points selected in pre-repeal cases involving federal offenders would not 
necessarily have been the same had s16G not been in force as judges were aware 
that it was a somewhat beneficial provision 

Á Care needs to be taken when reference is made to any material relating to pre-
repeal decisions 

Á The approach now required by s16A(1) is that a sentence be imposed that ñis of a 
severity appropriate to all of the circumstances of the caseò, including those 
identified in s16A(2) and (3)282. 

 
 Two Justices of the NSW Court of Criminal Appeal have dissented from this view and 

consider that the majority view substantially understates what should be the effect of the 
repeal of s16G.  Their view is that its repeal should lead to increases in sentences of 
approximately 50%283.  However the majority view in the NSW Court of Criminal Appeal is 
that the correct approach is to determine the sentence without taking into account that 
s16G existed and has now been repealed and it would be unfair and crude to increase 
federal sentences by 50% to accommodate the repeal of s16G284.  It has been recognised 
by the New South Wales Court of Criminal Appeal that the repeal of s16G will normally 
lead to the imposition of a heavier sentence than discernible in the pre-repeal pattern of 
sentencing285 or will be likely to result in an increase over the pre-repeal pattern286 though 

                                                 
282  R v Bezan (2004) 147 A Crim R 430; [2004] NSWCCA 342. 
 
283  Hulme J in R v Kevenaar (2004) 148 A Crim R 155 with whom Simpson J agreed and [2004] NSWCCA 210. 
 
284  R v Dujeu (2004) 146 A Crim R 121; [2004] NSWCCA 237 at [20] and [43]..  See also R v A [2004] NSWCCA 

292 where Wood CJ said that to automatically adjust sentences upwards in the order of 50% would be to resort 
to a mathematical approach which is inappropriate.  The task is to impose a sentence of a severity appropriate 
in all the circumstances of the case [16A(1)] including those identified in s16A(2) and (3). 

 
 
285  R v Rivadavia & Ors (2004) 61 NSWLR 63; (2004) 149 A Crim R 1 at [72]; [2004] NSWCCA 284 and Okeke v 

R [2005] NSWCCA 444 at [20] and R v Liu [2005] NSWCCA 378. 
 
286  R v Tsiaousis [2005] NSWCCA 240. 
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adjustment for the repeal of s16G should not be made automatically by use of a 
mathematical formula or fixed percentage287. 

 
Recent cases have confirmed the propositions summarised in the case of R v Bezan288. 
 

  Non-parole period/pre-release period 
  There is no statutory basis for adjusting downwards the non-parole period/recognisance 

release period in jurisdictions where there are no State remissions (eg NSW and Victoria).  
Section 19AG does not apply289 and it was repealed along with s16G from 16 January 
2003.  

 
  Although the Crimes Act 1914 (Cth) contained no direct authority to adjust the non-parole 

period (or pre-release period) to take into account the absence of remissions, a sentencing 
court is nonetheless required to determine the length of any non-parole period/pre-release 
period by reference to the head sentence.  Prior to the repeal of s16G on 16 January 2003 
the head sentence may have been adjusted downwards due to s16G.  Thus there was 
scope under general sentencing principles prior to the repeal of s16G to indirectly adjust 
the non-parole period/pre-release period as a ñflow onò effect of the adjustment of the 
head sentence pursuant to that section290.   

 
  Now that s16G has been repealed there is no legislative authority to downwardly adjust 

the head sentence because of the absence of remissions.  The non-parole period or pre-
release period (set under a recognisance release order) remains set by reference to the 
head sentence which is now set disregarding the repealed s16G. 

 
  Section19AF ï the non-parole period or pre-release period must not exceed the (remitted) 

sentence. 
 
Á home detention, pre-release and leave of absence: 
  in general Victorian laws relating to leave of absence and pre-release apply to federal 

prisoners291.  Before 1992 a pre-release permit under Victorian law292 was made 
applicable to federal offenders (except those liable to deportation or those who would 
become an unlawful non-citizen if they participated) in Victoria by Regulation 5 of the 
Crimes Regulations 1990 (Cth).  The Victorian pre-release scheme was repealed on 
22 April 1992293 and accordingly it remains applicable only to those federal offenders 
sentenced prior to that date294. 

                                                 
287  R v SC [2008] NSWCCA 29. 
 
288  R v J (2005) 152 A Crim R 152; [2005] NSWCCA 1; Clarkson v R (2007) 171 A Crim R 1; (2007) 209 FLR 387; 

[2007] NSWCCA 70; R v Tran  (2007) A Crim R 436; [2006] VSCA 222; [2007] QCA 221 and Korgbara v R 
(2007) 71 NSWLR 187; (2007) 170 A Crim R 568; (2007) 216 FLR 36; [2007] NSWCCA 84; R v Chea [2008] 
NSWCCA 78. 

 
289 R v Paull (1990) 20 NSWLR 427; (1990) 49 A Crim R 142; (1990) 100 FLR 311; DPP v El Karhani above; 

Muanchukingkan (1990) 52 A Crim R 354; Shore v R (1992) 66 A Crim R 37. 
 
290 El Karhani (at p386), Muanchukingkan v R (1990) 52 A Crim R 354 (at p359) and in Kelleher v R (1996) 89 A 

Crim R 215; (1996) 136 FLR 102. 
291  See s19AZD Crimes Act 1914 (Cth). 
 
292  See Division 6 of Part VIII of the Corrections Act 1986 (Vic), Division 5 of Part VIII of the Corrections Regulations 

and s.19 Penalty and Sentences Act 1985 (Vic). 
 
293  See s.5 Corrections (Remissions) Act 1991 (Vic). 
 
294  See for example OôBrien v R (1992) 58 A Crim R 232. 
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From 1 January 2004 a federal prisoner can be released under a home detention order 
made under the Corrections Act 1986 (Vic)295.  In summary a prisoner can be considered 
if he/she has served at least two thirds of the minimum (non-parole) period and the 
prisoner will be eligible for release in six months or less ï section 59 Corrections Act 1986 
(Vic). 
 

Á release on licence 
  A federal prisoner can be released on licence.  This is a form of discretionary conditional 

release exercised by the Commonwealth Attorney-General or his/her delegate in 
exceptional circumstances296.  The most usual grounds for the release on licence are 
where the prisoner is ill and requires treatment which is not available in the prison system 
or where the prisoner has assisted law enforcement authorities but this was not taken into 
account in sentencing.  A licence sets out the conditions that must be complied with 
including a condition requiring the person to be of good behaviour. 

 
  When released on licence an offender is taken to still be under sentence and not to have 

served any time that remained at the beginning of the licence period i.e. street time unless 
the licence period ends without being revoked297. 

 
Á imprisonment and fine: 
  Some offences are punishable by imprisonment and/or a fine.  Section 4B of the Crimes 

Act 1914 (Cth) sets out a formula for establishing the maximum pecuniary penalty where 
the penalty stated in the offence provision is expressed only in terms of imprisonment.  
See also s4J which deals with matters dealt with summarily.  For a discussion of the 
circumstances in which it may be appropriate to imprison and fine for the same offence 
see R. Fox and A. Frieberg "Sentencing ï State and Federal Law in Victoriaò, 2nd Ed. at 
pp368-371. 
 

Á Is a recognisance release order/non-parole period required 
  Whether the Court is empowered or required to impose a recognisance release order (an 

order with an undertaking under s20(1)(b) - see the definition in s16) or a non-parole 
period in respect of a term of imprisonment for a federal offence which is not fully 
suspended depends principally upon the length of the effective sentence or sentences - 
see s19AB and 19AC. 

 
 There are two situations faced by a court imposing a term of imprisonment on a federal 

offender.  The first is sentencing a federal offender not presently undergoing a federal 
sentence and the second is sentencing a federal offender presently undergoing a federal 
sentence. 

 
 (i) Where federal offender is not undergoing a federal term of imprisonment 
  Where a court is sentencing a federal offender who is not undergoing a federal 

sentence of imprisonment the issue of whether a single non-parole period or single 
recognisance release order is required depends on the length of the sentence 
imposed or the effective aggregate of the sentences of imprisonment imposed.  The 
position can be demonstrated by the following table: 

 

                                                                                                                                                             
 
295  Paragraph 5(1)(cb) of the Crimes Regulations inserted by the Crimes Amendment Regulation 2003 No.6. 
 
296  S19AP Crimes Act 1914 (Cth). 
 
297  S19AZC(1) Crimes Act 1914 (Cth). 
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Sentence or 
aggregate sentences 
 

 
Required option 
 

Section of Crimes 
Act 1914 (Cth) 
 

¢ 6 months 
[not exceeding 6 mths] 

Recognisance release order 
is not necessary.  Straight 
sentence possible. 

19AC(3) 

> 6 months  ¢ 3 years 
[greater than 6 mths but 
not greater than 3 yrs] 
 

Single recognisance release 
order not non-parole period. 
 

19AC(1) 

> 3 years 
[greater than 3 yrs] 

Single recognisance release 
order or single non-parole 
period. 

19AB(1) 

 
 Exceptions:  Where the court would otherwise be required to impose a non-parole period 

or recognisance release order the court may decline to do so where having regard to the 
nature and circumstances of the offence or offences concerned and to the antecedents of 
the person, it is satisfied that such an order is not appropriate298.  If a court is so satisfied 
the court must state its reasons for so deciding and cause the reasons to be entered into 
the records of the court299.  

 
 Where the sentence or aggregate Commonwealth sentence is not more than 3 years (ie 3 

years or less) a non-parole period cannot be imposed300. 
 
 Where an offender is sentenced on both state and federal sentences separate non-parole 

periods for the state and federal offences must be imposed if a non-parole period is 
required.  It is not possible to have a single non-parole period in respect of both state and 
federal offences which require a non-parole period301. 

 
 The possibility of deportation does not preclude the fixing of a non-parole period ï see 

s19AK.  See also R v Shrestha302, which although decided before s19AK was enacted, is 
still relevant to the principles applicable.   

 
 The absence of acceptable evidence as to antecedents cannot properly warrant a 

conclusion that a non-parole period should not be fixed.  The nature and circumstances of 
the offence should not dominate the consideration of the question of whether or not to fix a 
non-parole period303. 

 

                                                 
298  S19AB(3) and s19AC(4). 
 
299  S19AB(4) and s19AC(5). 
 
300  S19AC(1) Crimes Act (Cth); Hunt v DPP [2009] SASC 116. 
 
301  S19AJ Crimes Act (Cth); R v Fulop [2009] VSCA 296 at [9]; Colbourn v R [2009[ TASSC 108 at [21]-[22]. 

 
302  (1991) 173 CLR 48; (1991) 100 ALR 757; (1991) 54 A Crim R 217: (1991) 65 ALJR 432; [1991] HCA 26.  

Recent examples are R v Chew [2004] NSWCCA 26 and R v Berlinsky [2005] SASC 316. 
 
303  Wangsaimas & Ors v R (1966) 6 NTLR 14; (1996) 87 A Crim R 149 at 177; (1996) 133 FLR 272. 
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 Where a court imposes a non-parole period/recognisance release order it must explain or 
cause to be explained the purpose and consequence of fixing, and non-compliance with, a 
non-parole order/recognisance release order304.  

 
 (ii) The second situation is where the offender to be sentenced is already undergoing a 

federal term of imprisonment. 
 
  Where a federal offender is already subject to a non-parole period s19AD sets out the 

courts options ï see below.  If the federal offender is already subject to a 
recognisance release order s19AE is the applicable section ï see below. 

 
  Maximum length of the recognisance under a recognisance release order 
 There is conflicting judicial authority as to whether the bond or undertaking which is a part 

of the recognisance release period imposed under s20(1)(b) could extend beyond the 
completion of the sentence.  The Western Australian Court of Criminal Appeal in 
Selimoski v Picknoll305 said it could not while the Victorian Court of Criminal Appeal in 
O'Brien v R306 said it could.  In O'Brien v R the court did not extend the bond beyond the 
end of the federal sentence for practical reasons. 

 
 In Walsh v R307 the conflict of opinion was drawn to the Victorian Court of Appealôs 

attention.  The court stated it did not consider the decision in O'Brien v R was incorrect. 
 
 As a consequence the present position in Victoria, as established by the decisions in 

O'Brien and Walsh, is that a recognisance imposed as part of a recognisance release 
order under s20(1)(b) of the Crimes Act 1914 (Cth) can extend beyond the length of the 
head sentence. 

 
  Breach of Recognisance Release Order 
  A related issue is whether action for a breach of a recognisance release order has to be 

taken before the end of the bond or before the completion of the sentence of 
imprisonment. Only a magistrate can issue process alleging a breach of a recognisance 
release order. 

 
 Breach action must take place before the bond expires unless the alleged breach is 

another offence.  Section 20A was amended by adding s20A(1A) with effect from 16 
January 1995308.  The effect of the amendment is to permit breach action to be taken only 
if it is initiated during the period of the bond.  This limitation does not apply if the alleged 
breach is another offence.  In that case breach action may be taken prior to the completion 
of the sentence309. 

 

                                                 
304  S16F(1). 
 
305  (WA Supreme Court 9.10.92) [unreported]. 
 
306  (1991) 57 A Crim R 80. 
 
307 (1993) 69 A Crim R 579; (1993) 116 FLR 246. 
 
308 S13 Crimes and Other Legislation Amendment Act 1994. 
 
309  In R v Campbell (1997) 95 A Crim R 391 the Victorian Court of Appeal took the view that while it was not 

necessary to decide the issue there was nothing to suggest that a bond couldnôt be extended after the expiration 
of its period of operation for a breach during its currency. 
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 Before this 1995 amendment the court had decided in O'Brien that s20A(1) meant that it 
was possible to take breach action before the end of the period of the bond or before the 
completion of the sentence of imprisonment. 

 
  Federal Parole/Breach of Parole 
 In the context of the federal sentencing regime the following principles on parole, which 

are different in a number of important respects to Victorian principles, apply: 
 

Á The maximum period to be served on parole is 5 years except where the prisoner is 
serving a life sentence.310 

 
Á Parole is automatically granted where the sentence is more than 3 years but less 

than 10 years unless the prisoner is serving a state sentence when the federal non-
parole period expires.311  So under a recognisance release order, or a non-parole 
period in respect of a federal sentence of over 3 years but under 10 years, release is 
automatic on reaching the pre-release period or non-parole period unlike under state 
law312. 

 
Á Parole can be revoked automatically when a federal offender released on parole is 

sentenced to a term of imprisonment of more than 3 months313.  The Attorney-
General has the authority to revoke parole where the federal offender has not 
complied with a parole condition or there are reasonable grounds to suspect that the 
offender has failed to comply.314 

 
Á A prisoner is not to be released on parole if still serving a state or territory 

sentence.315 
 
Á When a federal prisoner is released on parole he/she is still taken as under sentence 

and not to have served the balance of the sentence on release unless the parole 
order ends without being revoked.316 

 
Á Where parole is revoked the offender is liable to serve that part of the sentence that 

remains outstanding.  The Crimes Act 1914 (Cth) sets out how a new non-parole 
period, or recognisance release order where the unserved part of the outstanding 
sentence is or aggregates to 3 years or less, is to be determined by the court.  The 
court retains a discretion to decide that it is inappropriate to fix a non-parole period 
or to make a recognisance release order317 . 

                                                 
310  See definition of ñparole periodò in s16 Crimes Act 1914 (Cth). 
 
311  See s19AL(1) and 19AM Crimes Act 1914 (Cth). 
 
312  The description of how parole operates in the federal context (if the sentence is more than 3 years but less than 

10) in R v Woods (2009) 24 NTLR 77; (2009) 157 NTR 1; [2009] NTCCA 2 at [23] is incorrect.  Under Victorian 
law the Parole Board may cancel the parole order where the prisoner is sentenced to more than 3 months 
imprisonment  - s77 Corrections Act 1986 (Vic). 

 
313  S19AQ Crimes Act 1914 (Cth).  This includes where the imprisonment is to be served by way of Intensive 

Corrections Order or Home Detention. 
 
314  S19AU Crimes Act 1914 (Cth).  See also R v Novak (2003) 141 A Crim R 507; [2003] VSCA 46. 
 
315  S19AM Crimes Act 1914 (Cth). 
 
316  S19AZC(1) Crimes Act 1914 (Cth). 
 
317  S19AR Crimes Act 1914 (Cth). 
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Á If the court sets a new non-parole period it cannot fix a single non-parole period in 

respect of both federal and state sentences of imprisonment318. 
 
Á Where revocation is automatic the whole of the unserved federal balance falls to be 

served first319.  In Victoria the new state non-parole period is served first (not the 
unserved balance) and then the offender may serve the balance of the existing state 
parole order320.  Unlike in Victoria there is no executive action (Parole Board 
discretion) that can affect the length of the unserved federal balance.  It follows that 
a court should have regard to this and the totality principle in sentencing on the 
offences which result in the automatic revocation of federal parole321.  By way of 
contrast s5(AA) of the Sentencing Act 1991 (which precludes the sentencing judge 
from having regard to the totality principle where the length of custody may be 
affected by ñexecutive actionò) does not apply in the federal context to federal parole 
breaches.   

 
Á Where revocation is automatic by the imposition of another sentence the service of 

balance of the federal sentence commences on the date the offender is sentenced 
for the other offence322. 

 
Á If the outstanding portion of the federal sentence to be served on the parole breach 

is 3 years or less a new recognisance release order (rather than a non-parole period 
must be imposed).  But if the outstanding portion of the federal sentence to be 
served is more than 3 years a new non-parole period must be imposed.  In setting a 
new recognisance release order or non-parole period the court can have regard to 
the common law totality principle323. 

 
Á Where the breaching sentence is a state one there is a rebuttable presumption 

arising from state legislation that the state sentence will be cumulative324. 
 
 

9. Factual situations 
 
There are three situations where the task of sentencing a federal offender to imprisonment will 
arise.  They are where the offender is to be sentenced: 
 
  1. on one or more federal offence where the offender is not presently undergoing 

sentence. 
 

                                                                                                                                                             
 
318  S19AJ Crimes Act 1914 (Cth). 
 
319  S19AQ Crimes Act 1914 (Cth). 
 
320  S15(2) Sentencing Act 1991 (Vic); DPP (Vic) v Vucko [2008] VSCA 270;  DPP v Kennedy (2008) 21 VR 431; 

[2008] VSCA 263. 
 
321  R v Piacentino; R v Ahmad (2007) 15 VR 501 at [106]-[108]; (2007) 169 A Crim R 348; (2007) 209 FLR 439; 

[2007] VSCA 49; R v Orphanides (2002) 130 A Crim R 403; [2002] VSCA 86 overruled by Piacentino. 
 
322  R v Piacentino & Anor above. 
 
323  S19AR(2) Crimes Act 1914 (Cth). 

 
324  S16(3C) Sentencing Act 1991 (Vic). 
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  2. for federal and state offences at the same sitting where the offender is not undergoing 
sentence. 

 
  3. for a federal offence or offences where the offender is undergoing sentence. 
 
 
1. Sentencing an offender to imprisonment on one or more federal offence where not 

undergoing sentence 
 

SINGLE SENTENCE 
The requirements in respect of single sentences of imprisonment are set out above including the 
circumstances that determine whether a single non-parole period or a single recognisance 
release order should be imposed. 
 
The central requirement from a technical point of view in the imposition of a single term of 
imprisonment on a federal offender are: 
 

¶ The determination of a proportionate sentence ñthat is of a severity appropriate in all the 
circumstances of the offenceò ï s16(1) Crimes Act 1914 (Cth). 

¶ In determining that sentence proportionate to the offending the Court must have regard 
to the matters in s16A(2) insofar as they are ñrelevant and knownñ along with matters 
under applicable common law principles not set out in s16A(2) and any sentence (state, 
federal or territory), yet to be served and any sentence liable to be served because of the 
revocation of a parole order or licence ï s16B. 

¶ Determining that no other sentence apart from imprisonment is appropriate in all the 
circumstances, stating the reasons and having them entered in the courtôs records ï 
s17A. 

¶ Where only one federal sentence is imposed the sentence will commence from the date 
of its imposition unless the offender is not in custody ï s17(1) Sentencing Act 1991 (Vic) 
as applied by s16E Crimes Act 1914 (Cth).  [For multiple federal sentences imposed the 
Court must ñby order directò when each federal sentence commences ï s19]. 

¶ Any pre-sentence detention for the offence sentenced must be declared ï s18 
Sentencing Act 1991 (Vic) as applied by s16E Crimes Act 1914 (Cth) and regard must be 
had to custody not covered by s18 ï see R v Renzella and R v Wade. 

¶ Setting a non-parole period or a recognisance release order in light of the sentence 
ordered ï s19AB and 19AC. 

 
MULTIPLE SENTENCES AND AGGREGATE SENTENCES 
As previously noted in Victoria where a matter proceeds summarily or in a County Court appeal 
arising from that hearing s4K(4) of the Crimes Act 1914 (Cth) permits a court to impose a single 
aggregate penalty in certain circumstances. 
 
In respect of charges found in the same summons or information "if those charges are founded on 
the same facts, or form, or a part of a series of offences of the same or similar character" s4K 
permits the court to impose a single aggregate penalty. The Social Security Act 1991 and the 
Social Security (Administration) Act 1999 have an equivalent provision dealing with multiple 
offences.   
 
In Victoria where the matter proceeds on indictment s4K will be inapplicable.  However the court 
will be able to impose a single aggregate sentence of imprisonment as a result of s9 of the 
Sentencing Act 1991 which is picked up and applied in Commonwealth prosecutions by s68(1) of 
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the Judiciary Act 1903 (Cth)325.  But as noted above there are circumstances in which an 
aggregate sentence will be inappropriate and there are a number of matters requiring the 
reasoning underlying the aggregate sentence to be articulated in the sentencing comments.  As 
noted above a single Intensive Correction Order [or Community Based Order] can be imposed 
here in respect of a number of Commonwealth offences (see the section above on CBOs). 
 
In such a case involving multiple sentences of imprisonment the court is required, by s19(2) of the 
Crimes Act 1914 (Cth), to direct ñby orderò when each of the sentences imposed is to 
commence326.  As noted below this may be done either by nominating a date or a time by 
reference to another sentence eg 2 months prior to the expiration of the sentence on count 3.  In 
this way the court can determine the required degree of cumulacy or concurrency between the 
terms of imprisonment imposed327.  Where an aggregate sentence of imprisonment is imposed 
s19(2) will not apply328. 
 
In R v Nagy329 Justice McGarvie stated that concurrency and cumulation between sentences is to 
be achieved by having the same or different dates for the commencement of the sentences.  
Simply stating that sentences are to be concurrent, cumulative or cumulative to a nominated 
degree will not satisfy the legislative requirement in s19 and such a direction will be ineffective330.  
The requirement in s19 may be met by directing that a sentence commence on a specified date 
so long as this does not have the effect of backdating a federal sentence to a date earlier than its 
imposition but this limitation does not apply to the Court of Appeal when resentencing or to the 
County Court on an appeal331.  Alternatively, where there are a number of sentences to be served 
the sentence to be served first can be stated to commence on a nominated date and the other 
sentences can be directed to commence by reference to the start date of another sentence332.  
For example: 
 
Á sentence on count 1 to commence today 
Á sentence on count 2 to commence 3 mths after commencement of sentence on count 1 
Á sentence on count 3 to commence 6 mths after commencement of sentence on count 2.  

 
Section 19(2) imposes another limitation on the courtôs direction to determine when sentences 
commence.  A direction can only be made so that no sentence commences later than the end of a 
sentence the commencement of which has already been fixed.  The purpose of this limitation is to 

                                                 
325 Before s9 of the Sentencing Act 1991 was amended to permit the imposition of an aggregate sentence of 

imprisonment on indictment in August 2006 it was clear this was not possible in Victoria.  See R v Bibaoui 
[1997] 2 VR 600; (1996) 87 A Crim R 527; (1996) 139 ALR 746.  In Putland v R (2004) 218 CLR 174; (2004) 78 
ALJR 440; (2004) 204 ALR 455 at [9] Gleeson CJ said there was no reason to doubt the correctness of 
Bibaoui; [2004] HCA 8.  See DPP (Vic) v Felton (2007) 16 VR 214; (2007) 171 A Crim R 177; [2007] VSCA 65. 

 
326 S19(2). 
 
327 Prior to the existing sentencing scheme it was not possible for a Court to achieve the effect that one federal 

sentence was partially cumulative or concurrent on another federal sentence.  See Rumpf v R [1998] VR 466; 
(1987) 29 A Crim R 252; De Zylva v R (1998) 33 A Crim R 44. 

 
328  See DPP v AB (No.2) (2006) 198 FLR 449; (2006) 244 LSJS 190; [2006] SASC 112. 
 
329 See above. 
 
 
330 OôBrien v R (1991) 57 A Crim R 80 at 86 and R v Carroll [1991] 2 VR 509 at 515. 
 
331  See footnote 214. 
 
332  See R v Alimic [2006] VSCA 273 at [6]-[7]. 
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ensure that there is no gap as between the service of one sentence and the commencement of 
another which would see the prisoner released only to be returned to prison at a later stage to 
serve the remaining sentence333.  
 
But s19 does not require all sentences announced to have commenced before the non-
parole period is reached334. 
 
 Example 1:  Totally cumulative federal sentences 
 Where a federal offender is sentenced on 1 February 2010 to 4 years imprisonment on count 

one and is sentenced to 18 months on count two.  Where the court wishes the second sentence 
to be wholly cumulative on the first the court should direct that the sentence on the second count 
commence on the day following the day on which the sentence on the first count will end.  This 
was the formulation used by the court in R v Carroll above.  Another appropriate formulation 
would be to direct that the second sentence commence at the expiration of the sentence on the 
first ï see R v Alimic [2006] VSCA 273 at [6]-[7].  Where the court wishes the second sentence 
to be wholly cumulative on the first sentence it could direct that the second sentence commence 
on 1 February 2014.  As the first sentence may expire before then due to the influence of strike 
remissions [19AA(4)] or the effect of pre-sentence detention [s16E(2) and s18 Sentencing Act 
1991(Vic)] the approaches outlined in Carroll and Alimic are preferable.  Where a date is 
specified in a sentence that is affected by strike remissions Corrections will adjust the date to 
give effect to strike remissions that arise so either formulation is acceptable. 

 
 In this example a single non-parole period or recognisance release order will have to be 

imposed as the sentence imposed exceeds three years - see s19AB(1) and R v Alimic [2006] 
VSCA 273 at [6]-[7]. 

 
 In sentencing federal offenders from 16 January 2003 the court no longer has to have regard to 

the absence of remissions in setting the head sentence because s16G was repealed from that 
date.  Prior to 16 January 2003 this downwards adjustment to the head sentence had an impact 
on the non-parole period or pre-release period as this is set by reference to the head sentences.  
Now federal law on this issue is in line with s5(2AA) of the Sentencing Act 1991 (Vic).  See page 
58 above for the effect of the repeal of s16G. 

 
 Example 2:  Partially cumulative/concurrent sentences 
 In the factual situation set out in example 1 the court could achieve partial 

cumulacy/concurrency between the sentences in two ways.  It could do so by fixing the 
commencement of both sentences on specified dates.  For example, directing that the 
18 months sentence commence on the date of sentencing, say 1 February 2010 and the 
sentence of 4 years to commence on 1 November 2010.  The effective head sentence would be 
4 years 9 months.  Alternatively, after fixing the commencement of the 18 month sentence on 
the date of sentencing say 1 February 2010, the sentence of 4 years can be directed to 
commence a number of months after the commencement of the sentence on count 1.  For 
example, directing 18 month sentence commence on the date of sentencing, say 1 February 
2010 and the sentence of 4 years commence 9 months after the commencement of the 
sentence on count 1.  Either of these two methods will satisfy the legislative requirements of 
s19(2) and result in an effective head sentence of 4 years 9 months.  

 
 In this example a single non-parole period or recognisance period will have to be imposed as 

the sentence imposed exceeds three years - see s19AB(1) and R v Alimic [2006] VSCA 273 at 
[6]-[7]. 

 
 In sentencing federal offenders from 16 January 2003 the court no longer has to have regard to 

the absence of remissions in setting the head sentence because s16G was repealed from that 
date.  Prior to 16 January 2003 this downwards adjustment to the head sentence had an impact 
on the non-parole period or pre-release period as this is set by reference to the head sentences.  

                                                 
333 Kidd v R [1972] VR 728 and pages 12-13 of the Explanatory Memorandum to the Crimes Legislation 

Amendment Bill (No.2) 1989. 
 
334  R v DS (2005) 153 A Crim R 194; (2005) 191 FLR 337; [2005] VSCA 99. 
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Now federal law on this issue is in line with s5(2AA) of the Sentencing Act 1991 (Vic).  See page 
58 above for the effect of the repeal of s16G. 

 
 Example 3:  Partially cumulative/concurrent federal sentences 
 An offender is sentenced on 1 February 2010 to three federal terms of imprisonment.  The 

sentences are of 3 years, 6 years and 7 years.  To achieve an effective sentence of 9 years with 
a non-parole period of 5 years the following orders could be made.  The sentence of 3 years to 
commence on the date of sentencing, say 1 February 2010, the 6 years to commence on 1 
September 2011 and the 7 year sentence to commence on 1 February 2012.  A single non-
parole period of 5 years in respect of all federal sentences would be fixed ï see s19AB(1).  See 
R v Nagy [1992] 1 VR 637 at 651; (1991) 57 A Crim R 64 at 78. 

 
 In sentencing federal offenders from 16 January 2003 the court no longer has to have regard to 

the absence of remissions in setting the head sentence because s16G was repealed from that 
date.  Prior to 16 January 2003 this downwards adjustment to the head sentence had an impact 
on the non-parole period or pre-release period as this is set by reference to the head sentences.  
Now federal law on this issue is in line with s5(2AA) of the Sentencing Act 1991 (Vic).  See page 
58 above for the effect of the repeal of s16G. 

 
 
2. Sentencing an offender to imprisonment on federal and state charges at the same 

sitting where offender not undergoing sentence 
 

 
Leaving to one side the availability of an aggregate sentence for multiple federal offences (see 
pages 32-34 above) here a separate sentence will need to be imposed for each federal offence. 
The commencement date of the federal sentence(s) of imprisonment -and so its interrelation with 
the state sentence(s) - must be specified in an appropriate manner as detailed below. It needs to 
be borne in mind that in Victoria, leaving aside the Court of Appeal and County Court on appeal, it 
is not possible to backdate a federal sentence of imprisonment by ordering it to commence on a 
day earlier than the day of its imposition ï see R v Nagy and R v Singh. Within certain 
parameters (see page 66  above) it is possible to make an order the effect of which is that the 
federal sentence(s) of imprisonment commence at a future time or date so having the effect of 
making it/them partially or fully cumulative. 
 
A separate single non-parole period or recognisance release order must also be imposed in 
respect of the federal sentence(s) where the length of the sentence and circumstances require 
this (see pages 60-61).  A court cannot impose a single non-parole period or recognisance 
release order in respect of both federal and state terms of imprisonment335. Even if the same 
period length is to apply in respect of the federal and state sentences separate orders need to be 
made. This requirement also existed under the previous Commonwealth legislation dealing with 
sentencing, the Commonwealth Prisoners Act 1967336.   
 
 Example 4:  State/Federal sentences of imprisonment where not undergoing sentence 
 Leaving aside the power to aggregate sentences where a court is sentencing an offender for a 

state offence or offences and at the same hearing sentencing the offender for a federal 
offence(s) a separate sentence must be imposed for each Victorian offence and a separate 
sentence imposed for each of the federal offences.  In addition a single non-parole period or 
recognisance release period must be imposed in relation to the federal sentence(s) where the 
length of the sentence and the circumstances require this. A separate sentence (and non-parole 
period where necessary) must also be imposed on the state offences.  Whether a non-parole 
period or recognisance release order- a form of undertaking- in respect of the federal sentence 

                                                 
 
335 S19AJ; R v Fulop [2009] VSCA 296 at [9]; Colburn v R [2009] TAS SC 108 at [21]-[22]. 
 
336 R v Thomas (1986) 41 SASR 566; (1986) 84 FLR 420; (1986) 24 A Crim R 404; (1987) 67 ALR 497. 
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is required is determined by s19AB and s19AC of the Crimes Act 1914 (Cth) (see the chart in 
the section of the paper on imprisonment).   

 
 In sentencing federal offenders from 16 January 2003 the court no longer has to have regard to 

the absence of remissions in setting the head sentence because s16G was repealed from that 
date.  Prior to 16 January 2003 this downwards adjustment to the head sentence had an impact 
on the non-parole period or pre-release period as this is set by reference to the head sentences.  
Now federal law on this issue is in line with s5(2AA) of the Sentencing Act 1991 (Vic).  See page 
58 above for the effect of the repeal of s16G. 

 
Section 19(3) of the Crimes Act 1914 (Cth) requires that, where a court sentences an offender to 
imprisonment on both federal and state offences at the one sitting, the court must ñdirect by orderò 
when the federal sentence imposed commences. The Crimes Act 1914 (Cth) doesnôt specify 
when a federal sentence is to commence but via section 16E picks up and applies state 
legislation in relation to the commencement of sentences.  But in the Commonwealth context 
stating only that the sentences are to be cumulative or concurrent will be ineffective and not 
satisfy this legislative requirement of section 19(3).  See R v Nagy, O'Brien v R and R v Carroll 
above at pages 66-67 as to how this legislative requirement can be satisfied. 
 
Where a state sentence is imposed on a person already undergoing a federal term ï this includes 
where a federal sentence is announced first on the same day ï and the state sentence is to 
commence sometime in the future s16(4) of the Sentencing Act 1991 (Vic) requires the court to 
direct when the state sentence is to commence.  This requires the court to specify its 
commencement date337. 
 
Section 19(3) imposes a limit on the direction a court can make in respect of a federal sentence. 
A federal sentence can be directed to commence at a future point in time beyond the date of 
sentencing but an outer limit exists as a direction cannot be so that a federal sentence 
commences later than at the end of the sentence(s) the commencement of which has already 
been fixed or the last of those sentences338.  If a non-parole period applies in respect of a state 
sentence and the court wishes to impose a federal sentence which is cumulative on that state 
sentence, the court cannot order the federal sentence to commence later than the expiration of 
the state non-parole period.  The maximum degree of cumulacy possible is where the court 
orders that the federal sentence of imprisonment commence immediately after the end of the 
state non-parole period339.  Again this limitation on the direction that a court can make are to 
ensure that there is no gap between sentences340.  
 
The law governing the commencement of state sentences is set out in ss16-18 of the Sentencing 
Act 1991 (Vic).  It is possible to order that a state sentence commence after the commencement 
of a federal sentence at a time fixed by reference to the commencement of the federal sentence 
e.g. six months after the commencement of the federal sentence or by a date341.   
 

                                                 
337  R v Fulop [2009] VSCA 296 at [8]. 
 
338 S19(3)(c). 
 
339 S19(3)(d). 
 
340 See Kidd v R above. 
 
341  OôBrien v R (1991) 57 A Crim R 80 above which was decided before the Sentencing Act 1991 (Vic); 

R v Fulop [2009] VSCA 296 at [8].  
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 Example 5:  Cumulacy and concurrency for joint offender 
 A joint federal/state offender is sentenced to 3 years with a non-parole period of 1 year on the 

state offence.  The court imposes a sentence of 4 years with a non-parole period of 2 years on 
the federal offence.  The maximum degree of cumulacy which is permitted is for the federal term 
to commence immediately after the end of the minimum term for the state offence i.e. 
immediately after the expiration of the 1 year minimum imposed in respect of the state offence 
[see 19(3)(d)Crimes Act 1914 (Cth)].  To achieve a lesser degree of cumulacy, the court could 
direct that the federal sentence commence on a nominated date before the expiration of the 
1 year minimum.  This formulation was used in R v Carroll to achieve partially 
cumulative/concurrent state and federal sentences.  Alternatively, the federal sentence can be 
fixed to commence by reference to the commencement of the state sentence.  For example, by 
directing pursuant to s19(3) Crimes Act 1914 (Cth) that the federal sentence commence 6 
months after the commencement of the state sentence.  In this example this would achieve a 
total effective sentence of 4½ years with a non-parole period of 2½ years. 

 
 In sentencing federal offenders from 16 January 2003 the court no longer has to have regard to 

the absence of remissions in setting the head sentence because s16G was repealed from that 
date.  Prior to 16 January 2003 this downwards adjustment to the head sentence had an impact 
on the non-parole period or pre-release period as this is set by reference to the head sentences.  
Now federal law on this issue is in line with s5(2AA) of the Sentencing Act 1991 (Vic).  See page 
58 above for the effect of the repeal of s16G. 

 
 Example 6:  Commonwealth fully suspended sentences and state custodial term 
 In a joint federal/ state matter the sentencer may consider it appropriate to impose terms of 

imprisonment for each offence but fully suspend only the federal sentence(s).  Leaving aside the 
capacity to impose an aggregate sentence (see pages 32-34) a separate sentence must be 
imposed for each federal offence.  To fully suspend a federal sentence or sentences an 
ancilliary order under s20(1)(b) of the Crimes Act 1914 (Cth) releasing the offender ñforthwithò 
on an undertaking in the prescribed form must be made. 

 
 For example a term of 8 months imprisonment for a state offence may be ordered to commence 

on its imposition on 1 February 2010 and terms of 4 months and 3 months may be imposed on 
federal offences.  To fully suspend such federal terms requires one accompanying order in the 
prescribed form ï see Form 12 of Schedule 3 to the Crimes Regulations 1990 Act (Cth) ï 
releasing the offender ñforthwithò on the federal sentences. 

 
 If it is intended in the example above that the fully suspended federal sentences commence at 

the expiration of the state sentence that can be done by ordering pursuant to s19(3) of the 
Crimes Act 1914 (Cth) either that the federal sentences commence at the expiration of the state 
sentence or on the relevant date namely 1 November 2010.  In this example it is important that 
the commencement date of the federal sentences or an order for the federal sentences to 
commence after the expiration of the state sentence be included in an order under section 
20(1)(b).  If that order is made the federal sentences will not commence until the expiration of 
the state sentence and pursuant to the order under s20(1)(b) the offender will then be released 
ñforthwithò.   

 
 Alternatively if it was intended that that the state and federal sentences run concurrently the 

federal sentences would be ordered to commence on the same day as the state sentence ie 
1 February 2010.  This would result in the offender being imprisoned on the state offence alone.  
The federal offence the sentence of imprisonment is fully suspended and the 
recognisance/undertaking would commence on the same day ie 1 February 2010. 

 Pre-sentence detention is not specified, declared or deducted for a fully (or partially) suspended 
sentence ï see s18(2)(c) Sentencing Act 1991 (Vic). 

 




