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Foreword to the Seventh edition by the Director

| am very pleased to introduce this seventh edition of the Sentencing of Federal Offenders in Australia:
a Guide for practitioners.

Since its first publication in 2018, the Guide has been an indispensable resource for all federal criminal
law practitioners, and practitioners required to consider the interaction between state or territory
sentences and federal sentences.

The Guide assists us all in navigating the particular complexities of federal sentencing law.

This seventh edition includes updates of relevant case law and statutory amendments. It also contains
a number of new and substantially revised sections, including about the application of state and
territory sentences and orders under s 20AB of the Crimes Act 1914 (section 4.7 of the guide and
related updates to Appendix 4), and about mandatory sentencing requirements for certain
Commonwealth child sex and child sexual abuse offences (section 4.85).

| sincerely thank Des Lane of the Victorian Bar for his extensive work authoring the Guide over the
years since its first release. His invaluable work on both the Guide and in relation to individual cases
continues to provide significant support to me and to the important work of the Office in ensuring the
Commonwealth criminal justice system functions as intended.

The CDPP is committed to updating the Guide annually to ensure it remains a valuable resource
available to everyone who practices or works in and around federal sentencing law.

Raelene Sharp KC

Director of Public Prosecutions
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PREFACE

Scope of the guide

1.

This guide summarises the major Commonwealth legislative provisions and leading authorities relating
to the sentencing of federal offenders in Australia.

“Federal offender” is defined in the Crimes Act 1914 (Cth) as a person convicted of a federal offence, that
is, an offence against a law of the Commonwealth.! The term is generally used in this guide in a wider
sense, to include a person who has pleaded guilty to, or has been found guilty of, an offence against a
law of the Commonwealth, whether or not the court has proceeded to conviction. The wider usage is
necessary because of the availability of sentencing options and ancillary orders which do not involve a
conviction. Where conviction (rather than merely a finding of guilt) is a precondition of a sentence or
order, specific reference is made in this guide to that requirement.

This guide also describes some circumstances in which a court trying an offence against a law of the
Commonwealth may deal with a person otherwise than by sentencing — for example, following a finding
that the person is unfit to be tried.

The guide focuses on the law applicable throughout Australia. That body of law is complemented by
particular State or Territory laws which are applied by Commonwealth statutes to the sentencing of a
federal offender in that State or Territory. For example, s 20AB of the Crimes Act 1914 makes specified
State and Territory sentencing options available to a court sentencing a federal offender in the relevant
State or Territory. Some references are made (often by way of examples) to aspects of applied State or
Territory laws, including their interaction with Commonwealth law, but such references do not purport
to be comprehensive. When dealing with a particular case, practitioners need to consider the relevant
and applicable laws of both the Commonwealth and of the particular State or Territory.

This guide does not deal with punishments for contempt of court (other than where the contempt
constitutes an offence against a law of the Commonwealth), in relation to either a federal court? or a
State or Territory court exercising federal jurisdiction.3 Nor does it deal with civil penalty regimes, such
as those under the Corporations Act 2001 (Cth) or the Competition and Consumer Act 2010 (Cth).

Crimes Act 1914 (Cth), s 16(1).

A person who is punished for contempt of a federal court is not thereby a “federal offender” and such a contempt
is not a “federal offence” within the meaning of the Crimes Act 1914 (Cth): Hannaford v HH (No 2) (2012) 203
FCR 501; cf. Zamir & Zamir [2022] FedCFamC1A 193, [59].

A conviction for contempt of a court of a State or Territory is not (usually) a conviction for an offence against a
law of the Commonwealth, even when the contempt arises from the court’s exercise of federal jurisdiction.
There are two reasons for this. First, in punishing for contempt, a State court is exercising State jurisdiction,
even if the contempt arises in relation to the exercise of federal jurisdiction: see Rv B [1972] WAR 129; Re Colina;
Ex parte Torney (1999) 200 CLR 386; DPP (Cth) v Haunga (2001) 4 VR 285 (special leave to appeal to the High
Court was granted on 13 September 2002 but the appeal was not pursued); Pattison (Trustees) in the matter of
Bell (Bankrupt) v Bell [2007] FCA 137. Second, although contempt of court is, historically, a common law
misdemeanour capable of being punished upon indictment or presentment, it has long been the custom of
superior courts to invoke the Court’s power to punish contempts by use of a summary procedure civil in
character: Rich v Attorney-General [1999] VSCA 14, [4]. A person punished under such a procedure is not thereby
found guilty of, or convicted of, “an offence”.
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Other resources

6. Other valuable resources in relation to the sentencing of federal offenders include:
e the 2006 report by the Australian Law Reform Commission on the sentencing of federal
offenders*
e the Commonwealth Sentencing Database®
e Judicial Commission of New South Wales, Sentencing Bench Book®
e Judicial College of Victoria, Victorian Sentencing Manual’

e Fox & Freiberg’s Sentencing: State and Federal Law in Victoria (published by Thomson
Reuters)

Some of these resources deal with sentencing principles applicable to individual Commonwealth offences,
which are beyond the scope of this guide.

Case citations

7. Case citations are given in the following order of precedence:
e Authorised report: e.g. Hili v R (2010) 242 CLR 520
e For High Court decisions, ALIR report: e.g. Johnson v R (2004) 78 ALIR 616
e Unauthorised report (before media-neutral citations): e.g. R v Dodd (1991) 57 A Crim R 349
e Unreported decision (before media-neutral citations): e.g. DPP v Meyers (Vic SC (Balmford
J), 26 April 1996, unreported)
e Media-neutral citation: e.g. Larkin v R [2012] WASCA 238

8. References are given to paragraph numbers, if available: e.g. Bui v DPP (Cth) (2012) 244 CLR 638, [26]-
[27]. If not, references are to pages: e.g. Mill v R (1988) 166 CLR 59, 62—63.

9. For the sake of brevity, case names refer only to the first-named party on each side. “The Queen”
(“Regina”) or “The King” (“Rex”) is abbreviated to “R”: e.g. “R v Pham” rather than “The Queen v Pham”.
“Director of Public Prosecutions” is abbreviated to “DPP” or, in the case of the Commonwealth DPP, “DPP
(Cth)”.

10. The great majority of the cases cited in this guide are available online for free at Austlii
(http://www.austlii.edu.au) or at BarNet Jade (https://jade.io/).

What’s new in this edition

11. In this seventh edition, in addition to updates throughout the guide, the following sections have been
added or significantly revised:
e 1.1 The Constitutional basis of Commonwealth sentencing
e 1.7.2 The conferral of jurisdiction and the application of laws
e 1.7.7 “Applicable” laws
e 1.8 Penalties

4 Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders (ALRC 103, 2006).

5 A collaboration between the National Judicial College, the NSW Judicial Commission and the CDPP (which
provides the sentencing data).

6 https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/sentencing_commonwealth_offenders.html

7 https://resources.judicialcollege.vic.edu.au/article/669236
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e 2.5.2 Categorising the objective seriousness

e 3.2.1 Appropriate severity (s 16A(1)) and the consideration of factors listed in s 16A(2)

e 3.2.4 Assessing the seriousness of the offence by reference to the maximum penalty

e 3.3 Other sentences not yet served — s 16B (totality principle)

e 3.4.13 Character, antecedents, age, means, physical/mental condition —s 16A(2)(m)

e 3.4.16 Effect on family — s 16A(2)(p)

e 3.5.8 Drug addiction

e 3.5.9 Gambling

e 3.5.13 “Extra-curial punishment” generally

e 3.5.14 Prospect of cancellation of a visa and deportation

e 4.5.16 When a s 20 bond is not available

e 4.6.2 Power to fine

e 4.6.5 Fines which may be imposed when an indictable offence is dealt with summarily

e 4.6.6 Fine calculated by benefit attributable to the offence

e 4.7 Sentences and orders made available by Crimes Act 1914, s 20AB

e 4.8.5 Mandatory imprisonment

e 4.8.8 Period or minimum period to be served is not a consideration in fixing a head sentence

e 4.8.10 Allowance for pre-sentence custody for the offence

e 4.8.11 Taking into account immigration detention in sentencing for certain offences against
the Migration Act 1958 (Cth)

e 4.8.12 Taking into account other pre-sentence custody

e 4.10.3 The mechanisms for setting the period, or minimum period, of imprisonment to be
served for a federal offence

e 4.10.14 Can a RRO be combined with a sentence or order under s 20AB(1) for the same
offence(s)?

e 4.11.1 Parole decisions

e 4.11.2 Terrorism-related restrictions on parole

e 4.11.8 Release on licence

e 4.11.12 Discretionary revocation of parole or licence by the Attorney-General

e 5.1 Citizenship cessation order — Australian Citizenship Act 2007 (Cth), s 36C

e 6.7.6 Failure to comply with s 16AC in sentencing

e 6.9 Interaction between sentencing discount for guilty plea and discount for undertaking to
cooperate

e 6.10.8 Is an aggregate term of imprisonment permissible where a mandatory sentence
applies?

e 7.1.1 Definition of “terrorism offence”

e 7.1.3 Sentences and orders under s 20AB(1) for the service of a sentence not available for
minimum non-parole offence

e 7.2.2 Bridging visa offences

e 7.2.3 Offences relating to community safety supervision order

e 7.3.3 Mandatory terms of imprisonment for high-level Commonwealth child sex offences
and for repeat child sexual abuse offences

e Appendix 3: A3.9: Summary of federal offences which are State or Territory registrable child
sex offences

e Appendix 4: A4.1 New South Wales: Availability of, and criteria for, ICO
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12. Significant developments in federal sentencing since the publication of the sixth edition include the
following:

e The decision of the High Court in Hurt v R; Delzotto v R (2024) 98 ALIR 485, which concerned
the proper approach to sentencing where a mandatory minimum period of imprisonment
applies (see “4.8.5 Mandatory imprisonment”).

e Decisions of intermediate appellate courts about the operation of the regime for sentencing
for Commonwealth child sexual abuse offences (see “7.3.3 Mandatory terms of
imprisonment for high-level Commonwealth child sex offences and for repeat child sexual
abuse offences”).

e The decision of the High Court in Benbrika v Minister for Home Affairs (2023) 97 ALIR 899,
that a provision of the Australian Citizenship Act 2007 (Cth) which purported to permit the
Minister to cancel the citizenship of a person convicted of a specified serious offence was
invalid. That decision led to the enactment of amendments to that Act which conferred on
a court sentencing a federal offender the power to make a citizenship cessation order as
part of the sentence for a specified federal offence (see “5.1 Citizenship cessation order —
Australian Citizenship Act 2007 (Cth), s 36C”).

e The introduction of new offences relating to bridging visas and community safety
supervision orders (as part of a series of measures in response to the decision of the High
Court in NZYQ v Minister for Immigration, Citizenship and Multicultural Affairs (2023) 97
ALJR 1005) (see “7.2.2 Bridging visa offences” and “7.2.3 Offences relating to community
safety supervision order”).

e The decision of the High Court in R v Hatahet [2024] HCA 23, which held that neither the
likelihood or unlikelihood of the offender being released on parole nor the restrictions on
parole under s 19ALB of the Crimes Act 1914 (Cth) is a relevant consideration in sentencing
a federal offender (see “4.8.8 Period or minimum period to be served is not a consideration
in fixing a head sentence”).

Currency of this edition

13. This seventh edition of the guide reflects the law as at 14 June 2024.
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1

1.1

FEDERAL SENTENCING SCHEME — AN OUTLINE

The Constitutional basis of Commonwealth sentencing

1.1.1 Commonwealth offences under the Constitution

14. The Constitution of the Commonwealth of Australia contemplated the creation of Commonwealth

15.

16.

17.

18.

offences, including indictable offences, and their punishment by imprisonment.

The Constitution contains three provisions (ss 44, 80 and 120) which refer to offences against, or
punishable under, the law of the Commonwealth:

e Section 44 provides that conviction for an offence punishable under the law of the
Commonwealth by imprisonment for one year or longer is one of the circumstances which
disqualifies a person from being chosen or sitting as a senator or a member of the House of
Representatives.

e Section 80 provides that the trial on indictment of any offence against any law of the
Commonwealth shall be by jury, and every such trial shall be held in the State where the
offence was committed, and if the offence was not committed within any State the trial
shall be held at such place or places as the Parliament prescribes.

e Section 120 requires the States to make provision for the detention in its prisons of persons
accused or convicted of offences against the laws of the Commonwealth, and for the
punishment of persons convicted of such offences, and empowers the Parliament of the
Commonwealth to make laws to give effect to this provision.

Section 80 empowers the Parliament to prescribe the place of trial on indictment for an offence against
the laws of the Commonwealth if the offence was not committed within any State.® Section 120
empowers the Parliament to make laws to give effect to that section.?

However the Constitution confers no other specific power on the federal Parliament to make laws with
respect to crimes or the sentencing of offenders. The power of the Commonwealth Parliament to make
such laws derives principally from the incidental power (s 51(xxxix)), from other heads of legislative
power (for example, the powers with respect to international and interstate trade and commerce
(s 51(i)), taxation (s 51(ii)), postal and telecommunications services (s51(v)) and external affairs
(s 51(xxix))) and from powers which may be deduced from the Commonwealth’s establishment and
nature as a polity.10

There is no prohibition in the Constitution (as there is, for example, in the Constitution of the United
States of America) on laws which impose criminal liability retrospectively or which retrospectively
increase the penalties for an offence, provided such laws fall within a relevant head of power.1? However

10

11

Provision to give effect to this power is made in the Judiciary Act 1903 (Cth); see particularly ss 70 and 70A.

In R v Turnbull; Ex parte Taylor (1968) 123 CLR 28, 37, Barwick CJ said that s 120 “contemplates that the
Parliament will make the necessary detailed provision at least for all these matters, authority to remove,
authority to hold and the legality of the detention, not merely as between the Commonwealth and the State but
vis-a-vis the person presented for detention by the State gaoler, and the persons concerned in the removal and
in that detention.”

Davis v Commonwealth (1988) 166 CLR 79, 93-95 (Mason CJ, Deane and Gaudron JJ). See the summary of
principles and authorities in Ng v Commissioner of the Australian Federal Police [2022] WASCA 48, [162]-[182].
R v Kidman (1915) 20 CLR 425; Polyukhovich v Commonwealth (1991) 172 CLR 501.
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there are both statutory and common law presumptions that a law is not intended to have such an
effect.12

19. Although the Commonwealth has responsibility for Australia’s internal and external territories, the law

of a self-governing territory is not a “law of the Commonwealth” within the meaning of the
Constitution.13

1.1.2 The judicial power of the Commonwealth and its effect on punishment for an offence

20. The Constitution embodies the separation of the judicial power of the Commonwealth from legislative

21.

22.

23.

and executive powers. The judicial power of the Commonwealth is governed by Chapter Ill (ss 71-80) of
the Constitution.

Section 71 of the Constitution vests the judicial power of the Commonwealth in the High Court of
Australia, other federal courts and other courts that the Parliament of the Commonwealth vests with
federal jurisdiction.

One implication from this provision is that the judicial power cannot be vested in a body which is not a
“court” within the meaning of Chapter lll. That is, the separation of the judicial power of the
Commonwealth from legislative or executive power which is implicit in Chapter Il means that:
e onlya “court” can exercise the judicial power;14 and
e acourt cannot be invested with a non-judicial power or function except to the extent that
it is auxiliary or incidental to the exercise of the judicial power of the Commonwealth.1>

The function of adjudging and punishing criminal guilt under a law of the Commonwealth is exclusively
judicial; therefore Chapter Il precludes the enactment of any law purporting to vest any part of that
function in any person or body that is not a “court”.16 Punishment of criminal conduct is exclusively
judicial even if the punishment is separated from the adjudication of that criminal guilt; therefore the
Parliament cannot vest in any officer of the Commonwealth executive any power to impose additional
or further punishment on persons convicted of offences against Commonwealth laws.17

12

13
14
15

16

17

E.g. Acts Interpretation Act 1901 (Cth), s 7; Crimes Act 1914 (Cth), s 4F; Moss v Donohoe (1915) 20 CLR 615, 621
(Griffith CJ); Samuels v Songaila (1977) 16 SASR 397; Maxwell v Murphy (1957) 96 CLR 261, 267 (Dixon Cl);
Stephens v R (2022) 273 CLR 635.

Vunilagi v R (2023) 97 ALIR 627.

R v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254.

British Medical Association v .Commonwealth (1949) 79 CLR 201, 236; Queen Victoria Memorial Hospital v
Thornton (1953) 87 CLR 144, 151-152; Hilton v Wells (1985) 157 CLR 57, 68; R v Murphy (1985) 158 CLR 596, 614-
5; Grollo v Bates (1994) 53 FCR 218; Kable v DPP (NSW) (1996) 189 CLR 51, 66, 103, 115, 135; Application of
Pearson (1999) 46 NSWLR 148; Re Grinter; Ex parte Hall (2004) 28 WAR 427; Huynh v Attorney General (NSW)
(2021) 107 NSWLR 75, [84]-[98], [160] (although this decision was reversed in Attorney-General (Cth) v Huynh
(2023) 97 ALIR 298, it contains a helpful analysis of the authorities).

Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 27 (Brennan, Deane and
Dawson JJ). This principle can be traced to the observations of Griffith CJ in Waterside Workers' Federation of
Australia vJ W Alexander Ltd (1918) 25 CLR 434, 442-3.

Benbrika v Minister for Home Affairs (2023) 97 ALIR 899, [41]. Provisions for disqualification of persons from the
management of a corporation following conviction do not infringe this prohibition, because they are not
punitive: Albarran v Members of the Companies Auditors and Liquidators Disciplinary Board (2007) 231 CLR 350;
Visnic v Australian Securities and Investments Commission (2007) 231 CLR 381.
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24,

25.

26.

27.

In Falzon,® the High Court held that the exercise of a power of cancellation of a visa by reference to the
fact of previous criminal offending does not involve the imposition of a punishment for an offence and
does not involve an exercise of judicial power; nor does the deportation of an alien, on the same basis,
constitute punishment.

In Jones,19 the Court held that a law which allowed a Minister to revoke the Australian citizenship of a
person who had been convicted of, and sentenced to a term of imprisonment of at least 12 months for,
an offence committed before the person became an Australian citizen was not a power to punish criminal
guilt and not otherwise exclusively judicial, and therefore was not contrary to Chapter lll.

However in Benbrika (No 2),20 the Court held that a law which purported to allow a Minister to remove
the Australian citizenship of a person who had been convicted of, and sentenced to a term of
imprisonment for, a specified Commonwealth offence was invalid, as it reposed in the Minister “the
exclusively judicial function of punishing criminal guilt”.

The Chapter lll limitation has been held to prevent a State law which provided for a child to be dealt with
for an offence by a non-judicial panel from being picked up and applied by federal law to the sentencing
of a federal offender.??

1.1.3 Defining and investing federal jurisdiction

28.

29.

Sections 75 and 76 of the Constitution provide for the jurisdiction of the High Court. Section 75 confers
original jurisdiction on the Court in certain matters. Section 76 provides that the Parliament may make
laws conferring original jurisdiction on the High Court in specified classes of matters; they include “any
matter ... [a]rising under any laws made by the Parliament” (s 76(ii)). This includes the trial and
punishment of offences against Commonwealth statutes.??

Section 77 empowers the Parliament to make laws, with respect to any matter mentioned ins 75 or s 76,
investing or defining the jurisdiction of other courts. Such laws may define the jurisdiction of any federal
court other than the High Court (s 77(i)), define the extent to which the jurisdiction of any federal court
shall be exclusive of that which belongs to or is invested in the courts of the States (s 77(ii)) or invest any
court of a State with federal jurisdiction (s 77(iii)).

18
19
20

21
22

Falzon v Minister for Immigration and Border Protection (2018) 262 CLR 333.

Jones v Commonwealth of Australia (2023) 97 ALIR 936.

Benbrika v Minister for Home Affairs (2023) 97 ALIR 899. In response to this decision, in 2023 amendments were
enacted to empower a court sentencing an offender for a specified Commonwealth offence to make a
“citizenship cessation order” which has the same effect: see “5.1 Citizenship cessation order — Australian
Citizenship Act 2007 (Cth), s 36C”.

Newman v A (a child) (1992) 9 WAR 14.

Ah Yick v Lehmert (1905) 2 CLR 593; R v Bull (1974) 131 CLR 203; R v Murphy (1985) 158 CLR 596, 617; Solomons
v District Court (NSW) (2002) 211 CLR 119, [130] (Kirby J); Macleod v ASIC (2002) 211 CLR 287, [8]-[9].
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30.

31.

32.

33.

The term “federal jurisdiction” is used to refer to the authority to exercise, within the limits permitted
by or under s 75, s 76 or s 77 of the Constitution, the judicial power of the Commonwealth,?3 including
the authority to decide matters arising under federal laws.24

The power of the Parliament, under s 77(iii) of the Constitution, to make laws investing a State court with
federal jurisdiction with respect to any of the matters mentioned in s 75 or s 76 is (like other powers
vested in the Parliament by Chapter Ill) exclusive of the powers of State legislatures; that is, a State
legislature has no power to confer, define or invest federal jurisdiction,2> whether in relation to a federal
court26 or a court of that State.2” Any State law which purported to confer, define or invest federal
jurisdiction would be invalid.2® The invalidity results from the absence of legislative power, not from
inconsistency with a law of the Commonwealth.2°

The Commonwealth Parliament has, however, made comprehensive provision in relation to conferring
and defining the jurisdiction of federal courts and investing federal jurisdiction in State courts, including
in relation to the sentencing of federal offenders (see “1.2 Federal jurisdiction and the sentencing of
federal offenders”). The Commonwealth legislative scheme includes provisions which apply relevant
State laws as “surrogate federal law” (see “1.6 Commonwealth provisions which apply relevant State and
Territory laws”).

The Constitution confers a separate legislative power in relation to the territories (s 122). Controversy
remains about the extent to which a court of a territory is a “federal court” for the purposes of Chapter
Il of the Constitution, but territory courts have been treated as capable of being vested with federal
jurisdiction.30

23

24

25
26

27

28

29

30

Rizeq v Western Australia (2017) 262 CLR 1, [52]. Rizeq itself concerned the trial for an offence against State law
of a person who was ordinarily resident in another State. The trial of such a matter involves the exercise of the
“federal diversity jurisdiction” under s 75(iv) of the Constitution; the court hearing the proceeding is exercising
federal jurisdiction, vested in a State court by s 39(2) of the Judiciary Act 1903 (Cth). The decision in Rizeq
established that the exercise of federal diversity jurisdiction does not affect the character of the offence; the
offence is not thereby converted into an “offence against any law of the Commonwealth” within the meaning of
s 80 of the Constitution.

Ah Yick v Lehmert (1905) 2 CLR 593; Baxter v Commissioner of Taxation (NSW) (1907) 4 CLR 1087, 1142 (Isaacs
1); Gould v Brown (1998) 193 CLR 346, 379; Solomons v District Court (NSW) (2002) 211 CLR 119, [53] (McHugh
J).

MZXOT v Minister for Immigration and Citizenship (2008) 233 CLR 601, [20].

Pedersen v Young (1964) 110 CLR 162, 165 (Kitto J), 167 (Menzies J); John Robertson & Co Ltd v Ferguson
Transformers Pty Ltd (1973) 129 CLR 65, 79, 84, 87, 93; Kruger v Commonwealth (1997) 190 CLR 1, 135 (Gaudron
J); Commonwealth v Mewett (1997) 191 CLR 471, 552-3 (Gummow and Kirby JJ); Bass v Permanent Trustee Co
Ltd (1999) 198 CLR 334, [35]; Solomons v District Court (NSW) (2002) 211 CLR 119, [21].

Solomons v District Court (NSW) (2002) 211 CLR 119, [21]; R v Gee (2003) 212 CLR 230, [100]; APLA Ltd v Legal
Services Commissioner (NSW) (2005) 224 CLR 322, [230]; Hili v R (2010) 242 CLR 520, [21]; Rizeq v Western
Australia (2017) 262 CLR 1, [15], [21], [23] (Kiefel CJ), [57]-[63], [103] (Bell, Gageler, Keane, Nettle and Gordon
).

Pedersen v Young (1964) 110 CLR 162, 167 (Menzies J); Rizeq v Western Australia (2017) 262 CLR 1, [60]-[61]
(Bell, Gageler, Keane, Nettle and Gordon JJ).

Re Wakim; Ex parte McNally (1999) 198 CLR 511, [58]; APLA Ltd v Legal Services Commissioner (NSW) (2005) 224
CLR 322, [230]; MZXOT v Minister for Immigration and Citizenship (2008) 233 CLR 601, [20]; Rizeq v Western
Australia (2017) 262 CLR 1, [60].

See P Hanks, F Gordon and G Hill, Constitutional Law in Australia (4th edition, 2018), [9.125]-[9.128].
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1.2
34.

35.

36.

37.

38.

Federal jurisdiction and the sentencing of federal offenders

Under s 77 of the Constitution, the Commonwealth Parliament may confer jurisdiction on either a federal
court or a State court with respect to any matter mentioned in s 75 or s 76 of the Constitution. This
includes jurisdiction in relation to the sentencing of federal offenders.

The power of the Parliament to define or invest federal jurisdiction in relation to federal offences was
first exercised by the enactment of the Punishment of Offences Act 1901 (Cth). That Act was a temporary
measure pending the establishment of the High Court of Australia. The Act conferred federal jurisdiction
in criminal matters on State courts and applied State laws of a procedural character to the trial on
indictment of persons charged with offences against the laws of the Commonwealth. Although only a
temporary measure, the Act provided an enduring legislative model for the trial and punishment of
Commonwealth offences in State courts.

In 1903, the Parliament enacted the Judiciary Act, which replaced the Punishment of Offences Act 1901.
Like its temporary precursor, the Judiciary Act vested in State courts jurisdiction to try persons for, and
to sentence offenders for, offences against laws of the Commonwealth.31 The Act also applied State laws
(including laws relating to evidence and procedure) to courts exercising federal jurisdiction and applied
State laws relating to criminal proceedings to proceedings against persons for Commonwealth
offences.32 The Judiciary Act also vested wide general jurisdiction on State courts in relation to federal
matters.33

As Gleeson CJ said in Gee,3* the Judiciary Act 1903 (Cth) reflected a legislative choice between distinct
alternatives: having a procedure for the administration of criminal justice in relation to federal offences
that is uniform throughout the Commonwealth; or relying on State courts to administer criminal justice
in relation to federal offences and having uniformity within each State as to the procedure for dealing
with State and federal offences. The choice was for the latter. The effect was that the laws and practices
which governed the sentencing of federal offenders in a State or Territory were assimilated more closely
to the sentencing of other offenders in that jurisdiction than to the sentencing of Commonwealth
offenders in other jurisdictions. (This is sometimes referred to as vertical or intra-jurisdictional
assimilation, in contrast to horizontal or inter-jurisdictional assimilation.)

An inevitable result was that considerable disparity applied to the sentencing of federal offenders across
Australia. However the High Court has held that such disparity did not inherently offend against
constitutional principle.3>

31
32

33

34
35

Judiciary Act 1903 (Cth), s 68(2).

Judiciary Act 1903 (Cth), s 68(1), 79. See “1.7 The application of State and Territory laws by Judiciary Act 1903,
ss 68 and 79”.

Judiciary Act 1903 (Cth), s 39(2). The relationship between the vesting of jurisdiction by s 39(2) and by s 68(2) is
yet to be authoritatively determined: see, e.g., Ah Yick v Lehmert (1905) 2 CLR 593, 607-608; Adams v Cleeve
(1935) 53 CLR 185; R v Bull (1974) 131 CLR 203; Brown v R (1986) 160 CLR 171, 197; R v Luscombe (1999) 48
NSWLR 282; Solomons v District Court (NSW) (2002) 211 CLR 119, [16], [92]; R v Gee (2003) 212 CLR 230, [66]-
[67], [119]; Huynh v R (2021) 105 NSWLR 384, [14], [36], [41]-[42]; Attorney-General (Cth) v Huynh (2023) 97
ALJR 298, [46], [64], [211]-[213].

R v Gee (2003) 212 CLR 230, [7].

Leeth v Commonwealth (1992) 174 CLR 455 (concerning the Commonwealth Prisoners Act 1967 (Cth), s 4, which
adopted State and Territory laws relating to the fixing of non-parole periods); Putland v R (2004) 218 CLR 174,
[25] (Gleeson CJ), [59] (Gummow and Heydon JJ).
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39.

40.
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41.

42.

43,

44,

An offender may be sentenced for an offence against State or Territory law and a federal offence in the
same proceeding. That is, a court can exercise both State and federal jurisdiction in the same case. This
is convenient but increases the complexity of sentencing. As McCallum JA wryly observed in /lic,3°
“Offenders in New South Wales can be undiscriminating as to whether they commit State or federal
offences. Sometimes they do both, which complicates the sentencing task.”

Parliament has also conferred limited jurisdiction on federal courts to deal with federal offences. In
particular, since 2009, the Federal Court of Australia has been invested with jurisdiction with respect to
the trial on indictment of cartel offences.3”

The development of Commonwealth sentencing law

Offences under Commonwealth law were created by the first Parliament.3® The most significant were
those in the Customs Act 1901 (Cth).

It was not until the passage of the Crimes Act 1914 (Cth) that a federal statute made provision of a general
nature for the prosecution or sentencing of federal offenders. Even then, provision relating to federal
sentencing was sparse.

For more than 70 years following the enactment of the Crimes Act, relatively few changes were made to
federal sentencing law. By amendments in 1960, additional non-conviction sentencing options were
made available (Crimes Act 1914, s 19B), and State or Territory options were made available for the
sentencing of young offenders (Crimes Act 1914, s 20C). In 1973, the death penalty (previously provided
for treason and some other serious offences, although never imposed) was abolished. Amendments in
1982 empowered courts sentencing federal offenders to impose certain State or Territory non-custodial
sentences, such as community service orders and periodic detention (Crimes Act 1914, s 20AB).
However, the essential features of the legislative scheme remained constant.

The position has changed considerably since the late 1980s. Major amendments to the Crimes Act were
enacted in 1989.3° Those amendments included extensive provisions relating to the sentencing of
Commonwealth offenders.#0 A number of further significant amendments have been made since then.41

36
37
38
39
40

41

llic v R (2020) 103 NSWLR 430, [1].

Federal Court of Australia Amendment (Criminal Jurisdiction) Act 2009 (Cth).

The first offences were created by the Audit Act 1901 (Cth).

Crimes Legislation Amendment Act (No.2) 1989 (Cth), which came into effect on 17 July 1990.

In Putland v R (2004) 218 CLR 174, [19], Gleeson CJ explained that the impetus for the amendments was “the
difficulty that arose by reason of the truth in sentencing legislation introduced in New South Wales in 1989. ...
there was a radical alteration in the system of remissions, and the relationship between minimum terms and
head sentences. Parity of sentencing, including parity in relation to State and federal offences, became a major
problem.”

The most significant subsequent amendments have been brought about by: Crimes Legislation Amendment
(No.2) Act 1991 (effective 20 September 1991); Crimes Legislation Amendment Act 1992 (effective 8 January
1993); Crimes and Other Legislation Amendment Act 1994 (effective 16 January 1995); Law and Justice
Legislation Amendment Act 1999, Schedule 10 (effective 13 October 1999); Crimes Amendment (Bail and
Sentencing) Act 2006 (effective 12 December 2006); Crimes Legislation Amendment (Powers, Offences and Other
Measures) Act 2015 (effective 27 November 2015); Counter-Terrorism Legislation Amendment (2019 Measures
No. 1) Act 2019 (effective 11 December 2019); Crimes Legislation Amendment (Sexual Crimes Against Children
and Community Protection Measures) Act 2020 (some provisions in effect 23 June 2020; others 20 July 2020);
Crimes Amendment (Remissions of Sentences) Act 2021 (effective 9 December 2021).
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45.

46.

47.

48.

49.

The result is that Commonwealth law now makes direct provision for a far wider range of matters relating
to the sentencing of federal offenders. That trend is unlikely to be reversed.

Over the same period, there has been extensive reform of Commonwealth criminal law generally. This
has included the enactment of many new offences and the codification of the law by the Criminal Code
(Cth).42

The body of case law relating to the sentencing of federal offenders has also expanded considerably, and
there is now an extensive (and rapidly expanding) jurisprudence of the High Court and of State and
Territory superior courts on the subject. In a series of decisions, the High Court has articulated how
national consistency is to be achieved in the sentencing of federal offenders.*3

Although the overwhelming majority of proceedings for federal offences continue to be brought in, and
dealt with by, State and Territory courts, there have been some steps towards expanding the jurisdiction
of federal courts to deal with federal offences. One such development has been creating the legislative
framework and the facilities for cartel offences to be tried on indictment in the Federal Court of Australia.
There have also been proposals for the Federal Court to be empowered to try on indictment national
security offences.*4

Amongst the factors which have been driving these changes have been: a greater emphasis on the need
for consistency in the treatment of federal offenders; the creation of new crimes and an increase in the
number and scope of federal offences; a sharp rise in the number of prosecutions for such offences; the
growth of internet-related and other cross-border crime; the establishment and development of
Commonwealth investigative and prosecution agencies (notably the Australian Federal Police and the
CDPP); the emergence of new sentencing options; and an increasing legislative preference for more
structured — and sometimes more prescriptive — laws to govern sentencing of federal offenders.

As a result of legislative changes, the sentencing of federal offenders is now governed to a much greater
extent by federal statutes.

1.4 The major Commonwealth provisions relating to sentencing of federal offenders

50.

51.

The most important repository of laws governing the sentencing of federal offenders now is Part IB of
the Crimes Act 1914 (Cth). That Part is of central importance in the sentencing of federal offenders. In
seeking to identify the applicable law, Part IB should be the first port of call.#>

Part IB is entitled “Sentencing, imprisonment and release of federal offenders” and comprises the
following Divisions:

Division 1 — Interpretation
Division 2 — General sentencing principles
Division 3 — Sentences of imprisonment

Division 4 — The fixing of non-parole periods and the making of recognizance release orders

42
43

44

45

Criminal Code Act 1995 (Cth).

Hili v R (2010) 242 CLR 520; Barbaro v R (2014) 253 CLR 58; R v Pham (2015) 256 CLR 550. See “2.5 Reasonable
consistency in sentencing”.

Independent National Security Legislation Monitor, Report to the Prime Minister: The prosecution and sentencing
of children for terrorism (2018), [8.106]-[8.128].

See DPP (Cth) v Pratten (No 2) (2017) 94 NSWLR 194, [36].
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Division 5 — Conditional release on parole or licence

Division 6 — Unfitness to be tried

Division 7 — Acquittal because of mental illness

Division 8 — Summary disposition of persons suffering from mental illness or intellectual disability
Division 9 — Sentencing alternatives for persons suffering from mental illness

Division 9A — Sharing information relevant to federal offenders

Division 10 —Miscellaneous

52. Part IB deals with such diverse matters as:

e the applicable principles in sentencing a federal offender (s 16A),

e mandatory minimum sentences of imprisonment for certain Commonwealth child sexual
abuse offences (ss 16AAA, 16AAB and 16AAC),

e victim impact statements (s 16AB),

e reductions of sentence for undertaking to cooperate with law enforcement authorities
(s 16AC),

e the principle that imprisonment is a sentence of last resort (s 17A),

e the commencement of federal sentences (s 16E),

e cumulation and concurrency of sentences (s 19),

e the fixing of non-parole periods or recognizance release orders (Division 4),

e non-conviction dispositions in certain circumstances (s 19B),

e release on recognizance after conviction (s 20),

e the availability of particular State sentencing options for sentencing federal offenders
generally (s 20AB),

e reparation (s 21B),

e disposition of persons who are unfit to be tried (Division 6) or acquitted because of mental
illness (Division 7),

e additional dispositions for offenders suffering from a mental iliness or intellectual disability
(Divisions 7 and 8), and

e the availability of State sentencing options for sentencing a child or young person (s 20C).

A checklist summary of the key provisions is set out in Appendix 1 to this guide.

53. The 1989 amendments, which introduced a number of these provisions, were intended to provide
certainty in relation to any term of imprisonment to be served, whilst ensuring that harsher or longer
prison terms did not result.*® Although greater uniformity in the sentencing of federal offenders
throughout the Commonwealth was not a stated goal of the legislation,?” the amendments have also had
the effect of producing a greater degree of uniformity.

46 See Second Reading Speech on the Crimes Legislation Amendment Bill (No.2) 1989 (Cth): Commonwealth
Parliamentary Debates, Senate, 21 November 1989, 2895.
47 Putland v R (2004) 218 CLR 174, [21]-[22] (Gleeson CJ).
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54.

55.

56.

1.5

Both the policy and the drafting of Part IB have been the subject of considerable judicial comment since
the 1989 amendments and the provisions continue to be a fertile source of contention in criminal
proceedings.*8

Examples of other Commonwealth laws which may affect sentencing of federal offenders in particular
circumstances include:

e the Proceeds of Crime Act 2002 (Cth);

e provisions in the Criminal Code (Cth) which specify matters which must be taken into
account in sentencing for particular offences?® and which impose a mandatory minimum
term of imprisonment for offences relating to community safety supervision orders;50

e provisions in various Acts for forfeiture>! or disqualification32 following conviction for an
offence;

e provisions in the Migration Act 1958 (Cth) for the deportation of offenders in certain
circumstances®3 and for mandatory minimum sentences for certain offences against that
Act;>4 and

e provisions in the Australian Citizenship Act 2007 (Cth) which empower a court to cancel the
Australian citizenship of an offender upon sentencing an offender to a term or terms of
imprisonment for a specified federal offence.>>

Commonwealth laws dealing with matters relating to the sentencing of federal offenders are
complemented by:
e common law principles, which fill gaps where provisions in federal statutes are not
complete (see “1.5 Applicability of the common law”); and
e State and Territory laws which are applied by Commonwealth statutory provisions as
“surrogate federal law” (see “1.6 Commonwealth provisions which apply relevant State and
Territory laws”).

Applicability of the common law

57. Section 80 of the Judiciary Act 1903 (Cth) provides for the application of the common law to all courts

exercising federal jurisdiction, in the exercise of their jurisdiction.

58. The provision makes applicable “the common law in Australia as modified by the Constitution and by the

statute law in force in the State or Territory in which the Court in which the jurisdiction is exercised is
held”.

48
49
50
51

52

53

54
55

See Justice Mark Weinberg, “The Labyrinthine Nature of Federal Sentencing” [2012] Vic)Schol 1.

For example, the provisions described in “3.4.4 Circumstances of any victim —s 16A(2)(d)".

See “7.2.3 Offences relating to community safety supervision order”.

For example, s 101 of the Fisheries Management Act 1991 (Cth) permits a court, upon convicting a person of a
specified offence against the Act, to order forfeiture of a boat or other specified item which was connected with
the commission of the offence.

For example, s 206B of the Corporations Act 2001 (Cth) provides for disqualification from managing a corporation
if a person is convicted of an offence described in the section.

See Migration Act 1958 (Cth), ss 200-206, 501-501HA. As to the relevance (if any) of these provisions to the
sentencing of federal offenders, see “3.5.14 Prospect of cancellation of a visa and deportation”.

See “7.2.1 People-smuggling offences” and “7.2.2 Bridging visa offences”.

See “5.1 Citizenship cessation order — Australian Citizenship Act 2007 (Cth), s 36C".
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59.

60.
61.

62.

63.

64.

65.

The common law is so applied only “[s]o far as the laws of the Commonwealth are not applicable or so
far as their provisions are insufficient to carry them into effect, or to provide adequate remedies or
punishment”.

Section 80 thus gives the common law a residual application, to fill gaps in Commonwealth law.56

Commonwealth law does leave room for the application of general principles of common law to the
sentencing of federal offenders. In particular, s 16A of the Crimes Act 1914 (Cth), which sets out
principles governing the sentencing of federal offenders, and specifies matters to which a court must
have regard, does not purport to be exhaustive. The essential requirement in s 16A(1) is merely that a
court “must impose a sentence or make an order that is of a severity appropriate in all the circumstances
of the offence”. Moreover s 16A(2), which specifies matters to which a court must have regard, is
; this too makes clear that the

”

prefaced with the words, “In addition to any other matters ...
considerations listed in s 16A(2) are not exhaustive.

The generality of the requirement in s 16A(1) and the non-exhaustive nature of the list in s 16A(2) leaves
room for the application of general principles of common law (such as proportionality, totality and parity)
in sentencing a federal offender.57 Section 16A is able to accommodate judicially-developed sentencing
principles where such principles give relevant content to the statutory expression in s 16A(1) “of a
severity appropriate in all the circumstances of the offence”, as well as expressions such as “the need to
ensure that the person is adequately punished for the offence”, which appears in s 16A(2)(k).58

Conversely, to the extent that s 16A or other provisions of Part IB of the Crimes Act 1914 (Cth) specifically
or impliedly provide for sentencing considerations which are different from otherwise applicable State
and Territory sentencing considerations, the Crimes Act is exclusive.>®

In Bui,?0 the High Court held that s 16A left no room for the application of what the appellant contended
was the common law doctrine of double jeopardy; that is, a common law requirement that a court
resentencing an offender following a successful prosecution appeal mitigate the sentence to allow for
the presumed distress and anxiety suffered by a respondent as a result of such an appeal. The Court held
that there was no gap in s 16A of the Crimes Act 1914 for the common law doctrine of double jeopardy
to fill.61 The High Court in Bui also observed that application of an automatic sentence discount (pursuant
to a judge-made principle of law) would not be consistent with the requirement of s 16A(1) that a
sentence be appropriate in its severity in all the circumstances of the case.52

In Atanackovic,?3 the Victorian Court of Appeal observed that, following Bui, in order for a State common
law sentencing principle to apply to sentencing for federal offences, it must be “accommodated” by s 16A
of the Crimes Act 1914 (Cth) or be “picked up” by s 80 of the Judiciary Act 1903 (Cth). The Court of Appeal

56
57

58
59

60
61
62
63

Bui v DPP (Cth) (2012) 244 CLR 638, [26]-[27] (French CJ, Gummow, Hayne, Kiefel and Bell JJ).

Johnson v R (2004) 78 ALIR 616, [15] (Gummow, Callinan and Heydon JJ); Hiliv R (2010) 242 CLR 520, [25] (French
CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ); Bui v DPP (Cth) (2012) 244 CLR 638, [18] (French CJ, Gummow,
Hayne, Kiefel and Bell JJ).

Hili v R (2010) 242 CLR 520, [25]; Bui v DPP (Cth) (2012) 244 CLR 638, [18].

R v Pham (2015) 256 CLR 550, [22]. See “3.1.3 Limited scope for applying sentencing principles under
State/Territory legislation”.

Bui v DPP (Cth) (2012) 244 CLR 638.

Bui v DPP (Cth) (2012) 244 CLR 638, [27]-[28].

Bui v DPP (Cth) (2012) 244 CLR 638, [19].

Atanackovic v R (2015) 45 VR 179, [47].
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in Atanackovic held that neither s 16A nor s 80 provided a legal foundation for the application to the
sentencing of Commonwealth offenders of an earlier guideline judgment given by the Court®4 on the use
of community correction orders in sentencing.

66. If a common law principle is applied by s 80 (to fill a gap in Commonwealth law), it would appear that the
application of that principle could have the effect of excluding the application of a State or Territory law
pursuant to s 68 or s 79 of the Judiciary Act.®> Therefore it is necessary to consider whether common
law principles apply before considering the application of any relevant State or Territory statute.

1.6 Commonwealth provisions which apply relevant State and Territory laws

67. State and Territory laws relating to the sentencing of offenders can have no application of their own force
to the sentencing of a federal offender.66 However such laws may be applied as “surrogate federal law”57
to the sentencing of a federal offender if a law of the Commonwealth so provides.68 A number of
Commonwealth laws do so; those laws take various forms.6°

68. In relation to the sentencing of federal offenders, the most important Commonwealth provisions which
apply State and Territory laws are ss 68 and 79 of the Judiciary Act 1903 (Cth). These provisions are
discussed in “1.7 The application of State and Territory laws by Judiciary Act 1903, ss 68 and 79”).

69. Other important Commonwealth provisions which apply State/Territory laws in particular circumstances
include:
e s 15Aofthe Crimes Act 1914, which applies State/Territory laws relating to the enforcement
of fines to a fine imposed on a federal offender (see “4.6.10 Enforcement of fines — Crimes
Act 1914, s 15A”);

64 Boulton v R (2014) 46 VR 308.

65 The relationship between the application of the common law under s 80 of the Judiciary Act 1903 (Cth) and the
application of State or Territory law as surrogate federal law under ss 68 and 79 of the Act has not been the
subject of extensive judicial consideration. However it is clear from the judgments in Blunden v Commonwealth
(2003) 218 CLR 330, [18], [91], that s 80 is one of the laws of the Commonwealth to which s 79 is expressly
excepted. It must follow that s 80 may also be a law of the Commonwealth which renders State or Territory law
inapplicable under s 68 of the Act. That is, a State or Territory law of a kind described in s 68(1) may be rendered
inapplicable because, as a result of the application of a common law principle by s 80, Commonwealth law made
contrary provision to the State or Territory law, or was complete on its face, or left no room for the operation of
the State or Territory law. A State or Territory law of a kind described in s 79(1) could similarly be excluded from
applying on the basis that the laws of the Commonwealth (that is, including s 80) “otherwise provided”. This
reasoning may underlie the observation in Johnson v R (2004) 78 ALIR 616, [15], that, except to the extent stated
in ss 16A and 16B of the Crimes Act 1914 (Cth), “general common law and not peculiarly local or state statutory
principles of sentencing are applicable” to the sentencing of federal offenders.

66 Solomons v District Court (NSW) (2002) 211 CLR 119, [21]; R v Gee (2003) 212 CLR 230, [100]; Hiliv R (2010) 242
CLR 520, [21]; Rizeq v Western Australia (2017) 262 CLR 1, [15], [21], [57], [60]-[61], [103].

67 The first recorded use of the term “surrogate Commonwealth law”, to describe the way State or Territory laws
are applied by provisions of the Judiciary Act 1903 (Cth), appears to be by Murphy J in Maguire v Simpson (1977)
139 CLR 362, 408. The term “surrogate Commonwealth law” or “surrogate federal law” has since been used in
a number of decisions of the High Court. In Rizeq v Western Australia (2017) 262 CLR 1, [81], the plurality pointed
out that “the adjective "surrogate" adds nothing to the analysis”. (Cf Pedersen v Young (1964) 110 CLR 162, 165,
where Kitto J referred to State laws binding a federal court “as federal law”.) Nevertheless the term “surrogate
federal law” has gained wide currency and for that reason continues to be used throughout this guide.

68 Hiliv R (2010) 242 CLR 520, [21].

69 Mok v DPP (NSW) (2016) 257 CLR 402, [84].
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1.7

s 20AB of the Crimes Act 1914, which makes available certain State/Territory sentencing
options (see “4.7 Sentences and orders made available by Crimes Act 1914, s 20AB”) and
(under s 20AB(3)) applies State or Territory law with respect to relevant sentences and
orders where such a sentence or order is made (see “4.7.19 Application of State/Territory
laws with respect to a sentence passed or order made under s 20AB(1)”);

s 16E of the Crimes Act 1914, which applies State or Territory law relating to the credit to
be given for pre-sentence custody for the offence (see “4.8.10 Allowance for pre-sentence
custody for the offence”);

s 20C of the Crimes Act 1914, which allows for a child or young person charged with or
convicted of a Commonwealth offence to be “tried, punished or otherwise dealt with as if
the offence were an offence against a law of the State or Territory” (see “7.4 Children and
young persons”).

The application of State and Territory laws by Judiciary Act 1903, ss 68 and 79

70. The most important provisions for the application of State and Territory law as surrogate federal law in

relation to the sentencing of federal offenders are ss 68 and 79 of the Judiciary Act 1903 (Cth).

71. The purpose of these provisions is “to place the administration of the criminal law of the Commonwealth

1.7.1

in each State upon the same footing as that of the State, and to avoid the establishment of two
independent systems of criminal justice.” 70

The terms of s 68(1) and (2) and s 79(1)

72. Section 68(1) of the Judiciary Act 1903 (Cth) provides:

The laws of a State or Territory respecting the arrest and custody of offenders or persons charged

with offences, and the procedure for:

(a) their summary conviction; and

(b)
(c)
(d)

their examination and commitment for trial on indictment; and
their trial and conviction on indictment; and

the hearing and determination of appeals arising out of any such trial or conviction or out of any
proceedings connected therewith;

and for holding accused persons to bail, shall, subject to this section, apply and be applied so far as

they are applicable to persons who are charged with offences against the laws of the Commonwealth

in respect of whom jurisdiction is conferred on the several courts of that State or Territory by this

section.

73. Section 68(2) provides:

The several Courts of a State or Territory exercising jurisdiction with respect to:

(a) the summary conviction; or

(b) the examination and commitment for trial on indictment; or

(c)

the trial and conviction on indictment;

70

Williams v R [No 2] (1934) 50 CLR 551, 560 (Dixon J).
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74.

75.

of offenders or persons charged with offences against the laws of the State or Territory, and with
respect to the hearing and determination of appeals arising out of any such trial or conviction or out
of any proceedings connected therewith, shall, subject to this section and to section 80 of the
Constitution, have the like jurisdiction with respect to persons who are charged with offences against
the laws of the Commonwealth.

Section 68(7) is also relevant to the construction of s 68(1) and (2). It provides:

The procedure referred to in subsection (1) and the jurisdiction referred to in subsection (2) shall be
deemed to include procedure and jurisdiction in accordance with provisions of a law of a State or
Territory under which a person who, in proceedings before a court of summary jurisdiction, pleads
guilty to a charge for which he or she could be prosecuted on indictment may be committed to a court
having jurisdiction to try offences on indictment to be sentenced or otherwise dealt with without
being tried in that court, and the reference in subsections (1) and (2) to any such trial or conviction
shall be read as including any conviction or sentencing in accordance with any such provisions.

Section 79(1) provides:

The laws of each State or Territory, including the laws relating to procedure, evidence, and the
competency of witnesses, shall, except as otherwise provided by the Constitution or the laws of the
Commonwealth, be binding on all Courts exercising federal jurisdiction in that State or Territory in all
cases to which they are applicable.

1.7.2 The conferral of jurisdiction and the application of laws

76.

77.

78.

Sections 68(1) and (2) and s 79(1) have two distinct effects. The effect of s 68(2) is to confer jurisdiction
on State and Territory courts; that is, s 68(2) is concerned with the ambit of the jurisdiction rather than
the content of the powers to be exercised under it.71 The effect of s 68(1) and s 79(1) is to apply State
and Territory laws to courts exercising federal jurisdiction.

There is an important link between the application of laws under s 68(1) and the conferral of jurisdiction
under s 68(2). Section 68(1) applies laws of the kind specified (that is, broadly speaking, State and
Territory criminal procedure laws) to persons charged with Commonwealth offences, “in respect of
whom jurisdiction is conferred on the several courts of that State or Territory by this section”. That is, the
laws are applied by reference to the jurisdiction conferred on State or Territory courts by s 68.

Section 68(2) confers jurisdiction by analogy with the jurisdiction of the State or Territory court at the
relevant time.”2 The section operates on State and Territory courts exercising jurisdiction with respect
to the various kinds of criminal proceedings referred to. The criminal proceedings referred to are those
with respect to State or Territory offences. Section 68(2) confers on those courts “the like jurisdiction”
with respect to persons who are charged with offences against the laws of the Commonwealth, subject
to s 68 itself and to section 80 of the Constitution. The ambulatory nature of s 68(2) enables it to pick up
procedural changes and developments as they occur in the particular State or Territory from time to
time.”3

71
72
73

Solomons v District Court (NSW) (2002) 211 CLR 119, [19].
Williams v R [No 2] (1934) 50 CLR 551, 560 (Dixon J).
R v Gee (2003) 212 CLR 230, [6]-[7] (Gleeson CJ).
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79.

80.

81.

82.

83.

The federal jurisdiction conferred by s 68(2) extends to a State or Territory court exercising jurisdiction
“with respect to ... the summary conviction ... or ... the trial and conviction on indictment” of a person
charged with an offence. This includes a court sentencing an offender.”* Thus s 68(2) confers “the like
jurisdiction” on the court with respect to sentencing for a federal offence. For example, if a State court
exercises jurisdiction with respect to the sentencing of State offenders on indictment, s 68(2) confers
“the like jurisdiction” on the court with respect to the sentencing of federal offenders on indictment
(subject to s 68 itself and to section 80 of the Constitution).

“Like jurisdiction” is the authority to decide “matters” arising under federal laws in a manner similar to
the authority of the court to decide matters arising under State or Territory law after allowance is made
for the fact that the State or Territory jurisdiction arises under State or Territory law and federal
jurisdiction arises under federal law.”>

Like s 68(1), s 79(1) does not itself confer jurisdiction. It renders State or Territory laws binding on a court
“exercising federal jurisdiction in that State or Territory”. That is, s 79(1) applies only if the court is
exercising jurisdiction vested by the Constitution or by a law of the Commonwealth. The jurisdiction may
be that exercised by a federal court or by a State or Territory court. It includes jurisdiction conferred on
a State or Territory court by s 68(2), or on a federal court by or under the Constitution.

Since proceedings for a federal offence, including sentencing, always involve the exercise of federal
jurisdiction, one of the effects of s 79(1) is to make State or Territory laws binding on a court sentencing
a federal offender, subject to the limitations in s 79(1) itself.

At face value, therefore, there is a substantial overlap between the application of State or Territory laws
under s 68(1) and their application under s 79(1), although it may be that s 68(1), as the more specific
provision, would prevail if there were any conflict between them.”®

1.7.3 Which laws are picked up and applied?

84.

85.

Section 68(1) applies “[t]he laws of a State or Territory respecting the arrest and custody of offenders or
persons charged with offences, and the procedure for ... their summary conviction ... their examination
and commitment for trial on indictment ... their trial and conviction on indictment ... the hearing and
determination of appeals arising out of any such trial or conviction or out of any proceedings connected
therewith ... and for holding accused persons to bail”.

This description embraces a wide range of aspects of criminal procedure. It includes laws relating to the
sentencing of offenders.”’ The prior and continuing reference in each of s 68(1) and (2) to “persons who
are charged with offences against the laws of the Commonwealth” must be read without temporal
restriction so as to extend to persons who, having been charged, have gone on to be tried and convicted
of offences against laws of the Commonwealth.”8

74
75
76

77
78

Williams v R [No 2] (1934) 50 CLR 551, 560; Putland v R (2004) 218 CLR 174; Hili v R (2010) 242 CLR 520.
Solomons v District Court (NSW) (2002) 211 CLR 119, [41] (McHugh J).

In Attorney-General (Cth) v Huynh (2023) 97 ALIR 298, [64], Kiefel CJ, Gageler and Gleeson JJ said, “s 68(1) must
displace s 79(1) to the extent of any inconsistency in the translation of State laws. Section 68(1) is the more
specific of the two provisions, and giving priority to s 68(1) is harmonious with the purposes of both provisions”.
This question was not addressed by the other judges in that case.

Williams v R [No 2] (1934) 50 CLR 551, 560; Putland v R (2004) 218 CLR 174; Hili v R (2010) 242 CLR 520.
Attorney-General (Cth) v Huynh (2023) 97 AUR 298, [52] (Kiefel CJ, Gageler and Gleeson JJ).
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86.

87.

Section 79(1) renders “[t]he laws of each State or Territory, including the laws relating to procedure,
evidence, and the competency of witnesses, ... binding on all Courts exercising federal jurisdiction in that
State or Territory in all cases to which they are applicable”.

Although s 79(1) refers specifically to “laws relating to procedure, evidence, and the competency of
witnesses”, it is not confined to those laws. But since s 79(1) is directed to courts exercising federal
jurisdiction the laws must be of a kind which are capable of being binding on them; the section is not, for
example, directed to the rights and liabilities of those engaged in non-curial procedures under State
laws.”® Nor does it have any application to officers of the executive governments of the States or
Territories.80

1.7.4 Qualifications on the application of State and Territory laws

88.

89.

90.

91.

Sections 68(1) and 79(1) pick up and apply State and Territory laws described in those subsections,
subject to the stated qualifications. The qualifications are:
e the laws of a State or Territory to which s 68(1) refers apply ““so far as they are applicable”’;
and
e the operation of s 79(1) is qualified by the use of the words “except as otherwise provided
by the Constitution or the laws of the Commonwealth”.

In Putland,8! Gleeson CJ said that there was “little, if any, functional difference between the two forms of
qualification”.

Therefore, in determining whether a State or Territory law is picked up and applied by s 68(1) or s 79(1)
of the Judiciary Act, it is necessary to consider whether the Constitution or any Commonwealth law has
the effect of excluding the application of the State or Territory law.

A State or Territory law of the kind described in s 68(1) or s 79(1) would not be picked up and applied if
“a Commonwealth law expressly or by implication made contrary provision, or if there were a
Commonwealth legislative scheme ... which was “complete upon its face”” and can “be seen to have left
no room” for the operation of” the State or Territory law.82

1.7.5 Legislative schemes which leave no room for the operation of State/Territory laws

92.

93.

Whether, for the purposes of s 68(1) or s 79(1) of the Judiciary Act 1903 (Cth), a Commonwealth law
makes contrary provision, or whether a Commonwealth legislative scheme is complete on its face or
leaves no room for the operation of a State or Territory law, often raises difficult issues of statutory
interpretation.

In relation to the fixing of non-parole periods for federal offences, it has been held that the scheme in
Division 4 of Part IB of the Crimes Act 1914 (Cth) was complete upon its face and left no room for the
application of State law.83

79
80

81
82

83

Solomons v District Court (NSW) (2002) 211 CLR 119, [23] (Gleeson CJ, Gaudron, Gummow, Hayne & Callinan JJ).
Solomons v District Court (NSW) (2002) 211 CLR 119, [25] (Gleeson CJ, Gaudron, Gummow, Hayne & Callinan JJ),
[57] (McHugh J).

Putland v R (2004) 218 CLR 174, [7] (Gleeson C)J).

Putland v R (2004) 218 CLR 174, [7] (Gleeson CJ); see also Solomons v District Court (NSW) (2002) 211 CLR 119;
Bui v DPP (Cth) (2012) 244 CLR 638, [25].

Hili v R (2010) 242 CLR 520.
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94. Similarly, the sentencing options set out in the Crimes Act 1914 (together with any other options provided

95.

96.

97.

by other Commonwealth laws) constitute a code; neither s 68 nor s 79(1) has the effect of making State
or Territory sentencing options or alternatives available in the sentencing of federal offenders.84
(However some State or Territory sentencing options are made available in the sentencing of federal
offenders by other Commonwealth provisions, notably s 20AB and s 20C of the Crimes Act 1914, each of
which is in Part IB.)

The extensive nature of the provisions of Part IB of the Crimes Act 1914, and particularly s 16A, generally
leaves limited scope for State or Territory laws which specify relevant or irrelevant considerations in
sentencing, or which otherwise affect the exercise of sentencing discretion, to be applied by the
provisions of the Judiciary Act 1903 (Cth) to the sentencing of federal offenders. See “3.1.3 Limited scope
for applying sentencing principles under State/Territory legislation”.

Part IB will more often leave scope for the application of State and Territory laws which relate to
procedural matters. For example, in relation to the imposition of an aggregate sentence on a federal
offender, the High Court has held that provision in s 4K of the Crimes Act 1914 for the imposition of an
aggregate sentence by a court of summary jurisdiction did not prevent a Territory law which allowed for
an aggregate sentence to be imposed on indictment from being applied as surrogate federal law to the
sentencing of a federal offender.8> Similarly, a limited power in s 19AH of the Crimes Act 1914 to correct
a failure to properly fix a non-parole period or to make a recognizance release order has been held not
to prevent the application of a general provision under State law allowing for an erroneous sentence to
be recalled and corrected.86

On the other hand, Commonwealth legislative provisions for dealing with federal offences have been
held to preclude a State law for taking offences into account in the sentencing of a State offender from
being applied so as to allow a federal offence to be taken into account (in the sentencing of a State
offender). It has been held that such an application of State law would be inconsistent with three aspects
of the Commonwealth legislative scheme relating to federal offences: (1) s 16BA of the Crimes Act 1914
(which provides for federal offences to be taken into account in sentencing a federal offender); (2) s 19AJ
and other provisions of Part IB of the Act which implicitly preclude the intermixing of Commonwealth
and State sentences of imprisonment; and (3) implicit requirements in the Crimes Act 1914 and the
Director of Public Prosecutions Act 1983 (Cth) that a Commonwealth offence should not be disposed of
contrary to the determination of a Commonwealth prosecutor.8”

1.7.6 State or Territory laws not applied if the Constitution provides otherwise

98.

An express exception in's 79(1) of the Judiciary Act 1903 (Cth) to the application of State or Territory laws
arises where the Constitution otherwise provides. A similar limitation is implicit in s 68(1) of the Act.8®

84

85
86

87

88

All Cars Ltd v McCann (1945) 19 AUR 129; R v Mirkovic [1966] VR 371; Harrex v Fraser [2011] ACTSC 172, [38]-
[39]. See also Rv Tran [2019] SASCFC 5, [50].

Putland v R (2004) 218 CLR 174. See “6.10.7 Aggregate penalty for charges on indictment”.

DPP (Cth) v Wallace (2011) 43 WAR 61, [25]-[34]. See “6.12 Power of sentencing court to correct error in
sentence”.

llic v R (2020) 103 NSWLR 430, [37]-[44] (McCallum JA, Wright J agreeing); see also [59]-[60] (Garling J). See
“6.5.3 Can a federal offence be taken into account in sentencing for a State or Territory offence?”.

Putland v R (2004) 218 CLR 174, [7] (Gleeson CJ).
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99. One significant consequence is that a State or Territory law cannot be applied by s 68(1) or s 79(1) if its
operation as surrogate federal law would be contrary to Chapter Il of the Constitution.8® That could
arise if, for example, the State or Territory law invested judicial power in a body other than a court® or
if it invested in a court a non-judicial power or function which is not auxiliary or incidental to the exercise
of judicial power.%1

1.7.7 “Applicable” laws

100. The specification in s 68(1) of the Judiciary Act 1903 (Cth) that relevant State or Territory laws apply
“so far as they are applicable” has an echo in the provision in s 79(1) of the Act that State or Territory
laws are binding on courts exercising federal jurisdiction in that State or Territory “in all cases to which
they are applicable”.

101. The mere fact that a State or Territory law in its own terms is directed to the sentencing of a State or
Territory offender does not necessarily prevent it from being “applicable” as surrogate federal law under
s 68(1) or s 79(1). For example, a State procedural law may refer to proceedings for an “offence”. On
ordinary principles of construction, and under State or Territory interpretation laws, such a reference will
usually mean only an offence against the law of that State or Territory.92 State or Territory laws must
not be regarded as inapplicable for that reason alone; otherwise many laws relating to criminal procedure
would be rendered incapable of being picked up and applied to a court dealing with proceedings for a
Commonwealth offence and the efficacy of s 68(1) and s 79(1) would be severely impaired.3

102. It is well established that, except to the extent necessary to give the law federal application, s 79
picks up State or Territory laws with their meaning unchanged.?* The same is true of s 68(1).°> The
extent of such modification is limited to that which is necessary to give effect to the application of the
law as surrogate federal law: for example, by reading a reference to an “offence” as if it included a federal
offence.

103.  Section 79 does not operate to give a State law a new or extended meaning when it is made
applicable in federal jurisdiction.%¢ There may be statutory provisions couched in terms which make it

89 Solomons v District Court (NSW) (2002) 211 CLR 119, [24], [28].

90 E.g. Newman v A (a child) (1992) 9 WAR 14.

91 See the authorities cited in fn 15.

92 Seaegg v R (1932) 48 CLR 251, 255; Grollo v Bates (1994) 53 FCR 218; Wallace v Debs [2009] VSC 355; Ilic v R
(2020) 103 NSWLR 430, [21]-[22]. The usual construction may be excluded if a contrary intention appears: e.g.
D151 v New South Wales Crime Commission (2017) 94 NSWLR 738.

93 John Robertson & Co Ltd v Ferguson Transformers Pty Ltd (1973) 129 CLR 65, 88 (Gibbs J), 95 (Mason J); ASIC v
Edensor Nominees Pty Ltd (2001) 204 CLR 559, [141] (McHugh J); Solomons v District Court (NSW) (2002) 211 CLR
119, [58]-[59] (McHugh J); cf [81], [115] (Kirby J); DPP (Cth) v Wallace (2011) 43 WAR 61, [31]; llicv R (2020) 103
NSWLR 430, [25]-[32]. The Northern Territory statute which was held in Putland v R (2004) 218 CLR 174 to apply
to the sentencing of a Commonwealth offender conferred power to impose an aggregate sentence on an
offender for two or more “offences” (that is against the law of the NT); there was no suggestion that the statute
was thereby rendered inapplicable for the purposes of s 68(1).

94 Solomons v District Court (NSW) (2002) 211 CLR 119, [60] (McHugh J).

95 Putland v R (2004) 218 CLR 174, [36]-[38]; Attorney-General (Cth) v Huynh (2023) 97 ALIR 298, [57] (Kiefel CJ,
Gageler and Gleeson JJ), [150] (Gordon and Steward JJ), [269] (Jagot J). Cf Thomas v Ducret (1984) 153 CLR 506
(concerning what is now s 15A of the Crimes Act 1914 (Cth)).

96 Solomons v District Court (NSW) (2002) 211 CLR 119, [60] (McHugh J).
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impossible for them to be 'picked up' because the degree of translation required is too great.%’ So, for
example, it has been held that a State statute which empowered a court, on an appeal against sentence,
to set aside a conviction to enable the court to impose a non-conviction bond under State law was not
capable of being applied, as surrogate federal law, to an appeal against sentence for a Commonwealth
offence as if the State law extended to permitting a conviction to be set aside to enable the imposition
of a non-conviction bond under s 19B of the Crimes Act 1914 (Cth).°® To do so would have been to alter
the language of the State statute and apply it in that altered form.

104. Itis well-established that s 68(1) and s 79(1) do not operate to apply only part, but not the whole, of
an integrated legislative regime so as to give an altered meaning or effect to that severed part of State
or Territory legislation.?® But this does not mean that the operation of s 68(1) is limited to the application
of State or Territory laws which stand alone or which are components of State or Territory legislative
schemes capable of application as Commonwealth laws in their entirety; it means that s 68(1) does not
apply the text of a State or Territory law where to apply the text divorced from its State or Territory
context would give that text a substantively different legal operation.190 The provisions of the Judiciary
Act can operate to apply some provisions of a State or Territory law but not others.191 For example, while
provisions of a State or Territory law relating to sentencing procedure may be generally applicable,
particular provisions may be rendered inapplicable because Part IB of the Crimes Act 1914 makes
contrary provision or leaves no room for their operation.102

1.8 Penalties

1.8.1 Maximum penalties for Commonwealth offences

105. The maximum penalty for a Commonwealth offence is usually specified in the provision which
creates the offence, or sometimes in another provision of the legislation which creates the offence. If a
penalty is set out at the foot of a provision, it indicates (unless the contrary intention appears) that
contravention of the provision is an offence, punishable on conviction by a penalty not exceeding the
penalty set out.103

106. The penalty specified is typically a period of imprisonment, or a fine, or both. In the absence of
contrary provision, these represent the maximum penalty, not a fixed penalty.104

107.  An offence is not punishable by imprisonment unless a penalty of imprisonment is applicable to the
offence.

97 Attorney-General (Cth) v Huynh (2023) 97 ALR 298, [152] (Gordon and Steward lJ), quoting Kruger v
Commonwealth (1997) 190 CLR 1, 140.

98 Huynh v R (2021) 105 NSWLR 384, [57]. As the Court noted, the position might have been different if the State
law had been expressed in more general terms that were capable of including an order under s 19B.

99 Putland v R (2004) 218 CLR 174, [38]; Solomons v District Court (NSW) (2002) 211 CLR 119, [24].

100 Attorney-General (Cth) v Huynh (2023) 97 AUR 298, [65]-[66] (Kiefel CJ, Gageler and Gleeson JJ); cf [154] (Gordon
and Steward 1)), [271]-[272] (Jagot J).

101  Re Grinter; Ex parte Hall (2004) 28 WAR 427, [70].

102 Forexample, s 19 of the Crimes Act 1914 (Cth), which deals with the means by which cumulation or concurrency
of federal sentences is to be achieved, leaves no room for the application of State or Territory laws on the
subject: see “4.9.1 The mechanism for cumulation or concurrency of sentences on a federal offender: Crimes
Act 1914, s 19”.

103 Crimes Act 1914 (Cth), s 4D.

104 Crimes Act 1914 (Cth), s 4D; Sillery v R (1981) 180 CLR 353.
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108. Different penalties are often provided depending on whether the offence is committed by a natural
person or by a body corporate.

109. The maximum fine is usually specified by reference to “penalty units”: see “4.6.3 Penalty unit value”.

110.  Other penalties may also be provided for in the Act which creates the offence or by another Act. An
example is a citizenship cessation order under s 36C of the Australian Citizenship Act 2007 (Cth), which
may be imposed where an offender is convicted of a specified serious offence: see “5.1 Citizenship
cessation order — Australian Citizenship Act 2007 (Cth), s 36C”".

111.  If the offence is an indictable offence, lesser penalties will apply if it is determined summarily: see
“1.8.3 Limits on penalties on summary disposition of an indictable offence — Crimes Act 1914, ss 4) and
4)A”.

112.  As to the significance of the applicable maximum penalties in the exercise of the sentencing
discretion, see “3.2.4 Assessing the seriousness of the offence by reference to the maximum penalty”.

1.8.2 Alteration of maximum penalties

113.  Section 4F of the Crimes Act 1914 (Cth) provides:

4F Effect of alterations in penalties

(1) Where a provision of a law of the Commonwealth increases the penalty or maximum penalty
for an offence, the penalty or maximum penalty as increased applies only to offences
committed after the commencement of that provision.

(2) Where a provision of a law of the Commonwealth reduces the penalty or maximum penalty for
an offence, the penalty or maximum penalty as reduced extends to offences committed before
the commencement of that provision, but the reduction does not affect any penalty imposed
before that commencement.

114.  This provision, which was first introduced as s 45A of the Acts Interpretation Act 1901 (Cth) in 1984105
and moved (with minor changes) to the Crimes Act in 1987,196 was “in accordance with the requirements
of Article 15 of the International Covenant on Civil and Political Rights” 197 Section 4F(1) also instantiated
the common law presumption against retrospective increases in penalties for offences. Courts have held
that such provisions “apply a notion of fairness”198 and should be interpreted broadly,109 as they embody
important principles recognised by the common law and by international human rights instruments.

115. Whether a penalty is increased, for the purposes of s 4F(1), is to be determined as a matter of
substance rather than form.110

105 The amendment was made by the s.18 of the Acts Interpretation Amendment Act 1984 (Cth) and commenced
operation on 12 June 1984.

106 The amendments were made by Crimes Legislation Amendment Act 1987 (Cth), ss.11 and 74, and commenced
operation on 1 March 1989.

107 Second reading speech of the Attorney-General, Senator Gareth Evans QC, on the Acts Interpretation
Amendment Bill 1984, Hansard (Senate), 8 March 1984, 584. The Covenant came into force generally on 23
March 1976. Australia signed it on 18 December 1972 and ratified it on 13 August 1980. In ratifying the
Covenant, Australia made a number of reservations, but none of them related to Art.15.

108 Rv MJR (2002) 54 NSWLR 368, [19] (Spigelman CJ).

109 E.g. Rv Mason [1998] 2 Qd R 186, 207; R v Ware (a pseudonym) (2022) 17 ACTLR 273, [85]-[88].

110 See Rv Ware (a pseudonym) (2022) 17 ACTLR 273, [85]-[93] and the authorities cited there.
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116.  An offence may continue to exist, for the purposes of s 4F(1), if a provision creating an offence is
repealed and re-enacted, transferred to another statute, or amended,1? but if the offence as re-enacted
is different from the old so as to be a new offence it will not apply.112 Similarly, s 4F(2) does not apply
where the offence has been repealed and a different offence with a lesser penalty enacted.113

117.  In Hurt, 114 Gageler CJ and Jagot J described s 4F as “a general transitional provision regulating when
an increased or decreased penalty operates”. Although not expressed to be subject to a contrary
intention,1> s 4F may be displaced by a specific transitional provision.116 The displacement must,
however, be clear, and to be fully effective must displace the presumption not only as it applies generally,
but also as it applies to proceedings which have been commenced.117

1.8.3 Limits on penalties on summary disposition of an indictable offence — Crimes Act 1914, ss 4) and
4JA

118.  Section 4] sets out the limits on the fine, and term of imprisonment, that may be imposed when an
indictable offence against a law of the Commonwealth which is punishable by imprisonment118 is
determined summarily.119 If the offence relates to property whose value does not exceed $5,000, the
offence may be dealt with summarily on the request of the prosecutor, if the court thinks fit (s 4J(4)); in
such a case, the penalty which may be imposed on summary conviction is 12 months’ imprisonment or a
fine of 60 penalty units or both (s 4J(5)). In any other case, the limit on the penalty on summary
conviction for an indictable offence is determined by the maximum penalty for the offence generally, as
follows:

e [fthe maximum penalty for the offence is a term of imprisonment not exceeding 5 years, the
limit on the penalty which may be imposed on summary conviction is imprisonment for 12
months and/or a fine not exceeding 60 penalty units; and

111  Xerri v R (2024) 98 ALIR 461, [14] (Gageler CJ and Jagot J), referring to a cognate provision in s 19 of the Crimes
(Sentencing Procedure) Act 1999 (NSW).

112 Xerriv R (2024) 98 ALIR 461, [41] (Gordon, Steward and Gleeson JJ), also referring to the corresponding provision
in NSW.

113  Rv Ronen [2006] NSWCCA 123, [30]-[35].

114  Hurt v R; Delzotto v R (2024) 98 ALJR 485.

115 When first enacted as s 45A of the Acts Interpretation Act 1901 (Cth), the provision was expressly subject to a
contrary intention under s 2 of that Act. Although s 4F is not expressed to be subject to a contrary intention, as
a definitional or interpretive provision, such a limitation is implied: Re Fourth South Melbourne Building Society
(1883) 9 VLR (Eq) 54; Knightsbridge Estates Trust Ltd v Byrne [1940] AC 613, 621; Hall v Jones (1942) 42 SR (NSW)
203, 207-8; Transport Accident Commission v Treloar [1992] 1 VR 447, 449; Buresti v Beveridge (1998) 88 FCR
399, 401; Betella v O’Leary [2001] WASCA 266, [13].

116  E.g. Chief Executive Officer of Customs v Derbas [2002] NSWCCA 132.

117  Acts Interpretation Act 1901 (Cth) s 7 (a penalty is “incurred in respect of any offence”, for the purpose of this
section, at the time of the offence: Commissioner of Taxation v Price [2006] 2 Qd R 316, [58]-[59]); Lodhi v R
[2006] NSWCCA 121, [23]-[29] (Spigelman CJ, McClellan CJ at CL and Sully J agreeing); Stephens v R (2022) 273
CLR 635, [33]-[36] (Keane, Gordon, Edelman and Gleeson JJ).

118 Note that s 4G of the Crimes Act 1914 provides that an offence punishable by imprisonment for a period
exceeding 12 months is an indictable offence, unless the contrary intention appears.

119 Section 4J(7) provides that the section does not apply to certain national security offences: an offence against
s 79(2) or s 79(5) (official secrets etc) of the Crimes Act 1914 (Cth), or to an offence against Division 80 (other
than Subdivision CA) (treason etc), Division 82 (sabotage), Division 91 (espionage) or Division 92 (foreign
interference) of the Criminal Code (Cth).

24



Sentencing of Federal Offenders in Australia: a guide for practitioners | Federal sentencing scheme — an outline

e [fthe maximum penalty for the offence is a term of imprisonment exceeding 5 years but not
exceeding 10 years, the limit on the penalty which may be imposed on summary conviction
is 2 years imprisonment and/or a fine not exceeding 120 penalty units.

(No provision is made in relation to an offence punishable by a term of imprisonment exceeding 10 years
because generally speaking such an offence cannot be determined summarily.)

119. Section 4JA, sets out the limits on the fine that may be imposed when an indictable offence against
a law of the Commonwealth which is not punishable by imprisonment is determined summarily
(subject to the power in s 4J(4) and to any contrary intention indicated by the law creating the offence).
The maximum fine on summary conviction is determined by the maximum fine for the offence generally,
as follows:

e f the offence would be punishable on indictment by a pecuniary penalty of not more than
300 penalty units for an individual, the maximum pecuniary penalty which may be imposed
on an individual on summary conviction is 60 penalty units;
e if the offence would be punishable on indictment by a pecuniary penalty of not more than
600 penalty units for an individual, the maximum pecuniary penalty which may be imposed
on an individual on summary conviction is 120 penalty units;
e f the offence would be punishable on indictment by a pecuniary penalty of not more than
1500 penalty units for a body corporate, the maximum pecuniary penalty which may be
imposed on a body corporate on summary conviction is 300 penalty units;
e if the offence would be punishable on indictment by a pecuniary penalty of not more than
3000 penalty units for a body corporate, the maximum pecuniary penalty which may be
imposed on a body corporate on summary conviction is 600 penalty units.
(No provision is made in relation to an offence punishable by a pecuniary penalty exceeding 600 penalty
units for an individual or 3000 penalty units for a body corporate because generally speaking such an
offence cannot be determined summarily.)

120. None of these provisions permits a court of summary jurisdiction to impose a sentence of
imprisonment or a fine which is greater than that which could have been imposed on indictment (ss 4J(6),
4JA(2)), or to impose both a sentence of imprisonment and a fine if the offence is not punishable by both
on indictment (s 4J(6)).

121.  The limits on penalties which may be imposed on summary disposition of an indictable offence are
not to be treated, for sentencing purposes, as the equivalent of maximum penalties. It is an error for a
court to treat such a limit as reserved for the worst category of case, or as fixing one end of the “yardstick”
against which to assess the seriousness of the offence it is considering. See “3.2.4 Assessing the
seriousness of the offence by reference to the maximum penalty”.

1.9 Federal sentencing options

122. In sentencing a federal offender for an offence which is punishable by imprisonment, there are
generally six federal sentencing options available following a finding of guilt:
e Dismiss the charge (Crimes Act 1914 (Cth), s 19B)
e Bond without conviction (Crimes Act 1914 (Cth), s 19B)
e Bond with conviction (Crimes Act 1914 (Cth), s 20(1)(a))
e Fine with conviction (either as specified in the law which creates the offence or under
Crimes Act 1914 (Cth), s 4B)
e Particular State/Territory options, with conviction (Crimes Act 1914 (Cth), s 20AB)

25



Sentencing of Federal Offenders in Australia: a guide for practitioners | Federal sentencing scheme — an outline

¢ Imprisonment, by way of a straight sentence (that is, a sentence with no provision for
release before its expiry) or subject to release either pursuant to a recognizance release
order (either immediately or after service of a specified period) or on parole

123.  Each of these options is discussed in detail in Chapter 4.

124.  For some offences, particular options may be excluded. Examples are:

e For some national security offences (such as terrorism, treason and espionage), certain
federal sentencing options, including release under a recognizance release order, are not
available where a federal offender is sentenced to imprisonment.120

e For certain people-smuggling offences, a term of imprisonment and a period to be served
of specified minimum durations are mandatory.121

e For certain offences relating to conditions of bridging visas and for certain offences relating
to community safety supervision orders, a sentence of imprisonment of at least one year
must be imposed.122

e Insentencing a person convicted of a Commonwealth child sex offence or child sexual abuse
offence, a sentence of imprisonment of at least a specified length is mandatory in specified
circumstances.123

125. On the other hand, in particular circumstances, additional dispositions are available in dealing with
a federal offender or a person charged with a federal offence:

e Section 20C of the Crimes Act 1914 (Cth) allows for a federal offender who is a child or
young person to be punished or otherwise dealt with as if the offence were an offence
against a law of the relevant State or Territory.

e Divisions 6, 7, 8 and 9 of Part IB of the Act provide for disposition options in relation to
persons who are unfit to be tried, or acquitted by reason of mental illness, or who
otherwise have a mental illness or intellectual disability.

These provisions are described in more detail below in Chapter 7 (“Specific sentencing situations”).

120 See “4.10.8 The three-quarters rule in fixing a NPP for certain national security offences”.

121  See “7.2.1 People-smuggling offences”.

122  See “7.2.2 Bridging visa offences” and “7.2.3 Offences relating to community safety supervision order”.
123 See “7.3 Child sex offences and child sexual abuse offences”.
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2 SENTENCING METHODOLOGY

126.  This Chapter addresses the following topics relating to the methodology of sentencing a federal
offender:

e fact-finding for sentencing;

e the appropriate method for synthesising factors relevant to sentencing;

e whether the failure of a sentencing court to refer, in its reasons, to a relevant sentencing
consideration necessarily evinces a failure to take that consideration into account; and

e how sentencing courts are to ensure reasonable consistency in the sentencing of federal
offenders.

2.1 Fact-finding in federal sentencing

2.1.1 The statutory regime

127. Commonwealth statutes are not generally prescriptive about the evidentiary rules or procedures for
fact-finding by a court sentencing a federal offender. Procedures and evidentiary rules in the relevant
State or Territory for fact-finding by a sentencing court, whether pursuant to common law or local
statutes, are generally applied by the provisions of the Judiciary Act 1903 (Cth) to the sentencing of
federal offenders.

128.  Section 16A(2) of the Crimes Act 1914 (Cth) requires a court sentencing a federal offender to take
into account such of a number of listed matters “as are relevant and known to the court’. This
requirement is not prescriptive of the ways in which such matters may become “known to the court”, but
in some circumstances precludes a sentencing court from acting upon a mere presumption: see “2.1.3
Relevant matters “known to the court”: Crimes Act 1914, s 16A(2)".

2.1.2 Fact-finding following a jury trial

129. The constitutional guarantee that the trial on indictment of any offence against any law of the
Commonwealth shall be by jury (Constitution, s 80) does not require more than that, on a trial, the jury
must determine whether the elements of the offence are made out. Matters of aggravation may be made
elements of the offence (for example, as in the offence of aggravated robbery in s 132.3 of the Criminal
Code (Cth)), or may instead go only to penalty (for example, as in s 141.1(6) of the Criminal Code (Cth)).
Facts which are not elements of the offence — including matters which may substantially affect the
applicable penalty — may be determined by a sentencing judge alone.

130.  Kingswell*?* provides an illustration. The provisions of the Customs Act 1901 (Cth) there under
consideration provided higher penalties for the offence of conspiring to import prohibited imports which
are narcotic goods, if “the Court” was satisfied that the narcotic goods consisted of a trafficable quantity
or a commercial quantity. The majority of the High Court in Kingswell held that the statute did not create
separate offences depending on the quantity; it construed the reference to “the Court” as a reference to
the sentencing judge alone, and held that reposing in the judge alone the determination of the relevant
guantity did not contravene s 80 of the Constitution.

124  Kingswell v R (1985) 159 CLR 264. In Cheng v R (2000) 203 CLR 248, the High Court (by majority) declined to re-
consider the decision in Kingswell.
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131.

132.

2.1

133.

134.

If the offence is one which requires satisfaction of more than one discrete underlying offence, and
more than the minimum required number of underlying offences are alleged, the judge should ascertain
from the jury which discrete underlying offences they are satisfied of, and should base the sentence on
those findings.12> But such a case is exceptional. In other circumstances, there is no requirement to ask
a jury the basis for its verdict and it is ordinarily better not to do s0.126 In Isaacs,1?7 the court deprecated
a previous practice of asking a jury in manslaughter cases on which of several alternative bases (e.g.
unlawful and dangerous act or provocation) the verdict was founded.

If a person is found guilty of a federal offence by a jury, the verdict determines only that the elements
of the offence (and any circumstances of aggravation pleaded in the indictment which have been
presented as a condition of a guilty verdict) have been proven beyond reasonable doubt. The judge’s
factual findings must not be inconsistent with the verdict of the jury (or with its answers to questions as
to the basis of the verdict, in the exceptional case in which such questions are asked), or with any findings
of fact which are necessarily implicit in the verdict (including verdicts on other charges in the same trial).
Subject to these parameters, it is for the sentencing judge to find the relevant facts of the offending,
beyond reasonable doubt, for the purposes of sentencing;128 the judge is not required to sentence on
the basis of a view of the facts most favourable to the offender.12° The judge cannot take into account
circumstances of aggravation which would have warranted a conviction for a more serious offence than
that charged, 139 but is otherwise entitled to consider all the conduct of the accused, including that which
would aggravate the offence of which the person has been found guilty. For example, in a conspiracy
case, the sentencing judge is entitled not only to make findings about the formation of the agreement,
but also about what was done in furtherance of the agreement, even if that includes the commission of
the substantive offence which was the object of the conspiracy.131

.3 Relevant matters “known to the court”: Crimes Act 1914, s 16A(2)

All the matters listed in s 16A(2) must be taken into account where “relevant and known” to the
court. The subsection does not require the sentencing court to refer to each of the matters specified; it
requires only that the “relevant and known” matters be taken into account.132

In Weininger33 the majority (Gleeson CJ, McHugh, Gummow and Hayne JJ) observed that the phrase
“known to the court” rather than “proved in evidence” or some equivalent expression suggests strongly
that s 16A was not intended to require formal proof of matters before they could be taken into account
in sentencing. Put another way, the majority said that the phrase “known to the court” should not be

125

126

127
128

129
130
131
132

133

Chiro v R (2017) 260 CLR 425; KMC v DPP (SA) (2020) 267 CLR 480. This requirement does not extend to other
circumstances in which the jury must be directed that they must be unanimous about particular findings or
particular reasoning: Gould v R [2021] NSWCCA 92, [241]-[247] (Adamson J; Davies J agreeing); cf [6]-[25]
(Bathurst CJ).

Rvisaacs (1997) 41 NSWLR 374; Cheung v R (2001) 209 CLR 1, [18]. See the discussion of relevant authorities in
Gould v R [2021] NSWCCA 92, [6]-[25] (Bathurst CJ), [193]-[247] (Adamson J; Davies J agreeing).

R v iIsaacs (1997) 41 NSWLR 374, 378-380.

Cheung v R (2001) 209 CLR 1, [4]-[17] (Gleeson CJ, Gummow and Hayne JJ), [99] (Kirby J), [161]-[166] (Callinan
1); see also [75]-[77] (Gaudron J).

R v Isaacs (1997) 41 NSWLR 374; Cheung v R (2001) 209 CLR 1; Agius v R [2015] NSWCCA 200, [1100].

R v De Simoni (1981) 147 CLR 383, 389. See “2.1.5 Finding of other uncharged offences”.

Savvas v R (1995) 183 CLR 1.

Johnson v R (2004) 78 ALIR 616, [24] (Gummow, Callinan and Heydon JJ); R v Ferrer-Esis (1991) 55 A Crim R 231,
237.

Weininger v R (2003) 212 CLR 629.

28



Sentencing of Federal Offenders in Australia: a guide for practitioners | Sentencing methodology

135.

136.

137.

construed as imposing a universal requirement that matters urged in sentencing hearings be either
formally “proved” or “admitted”.

So, for example, a court may properly act on the basis that, as a matter of human behaviour, a person
who is prepared to risk a long prison sentence by engaging in large-scale drug offending will only do so
in the expectation of substantial profit or reward.134

However one significant limiting effect of the requirement in s 16A(2) that a listed matter be “known
to the court” has been identified in the authorities. In Bui,13> the High Court dealt with a contention that
the presumed stress and anxiety of a respondent to a successful Crown appeal against sentence should
be taken into account in resentencing. In rejecting the contention, the Court held that the requirement
in s 16A(2) that a sentencing court must have regard to the “mental condition” of an offender if “known
to the court” referred only to the actual mental condition of the offender, not a presumed condition, and
that such actual condition “must be demonstrated before the provision applies” 136 In Pratten (No 2)137
the New South Wales Court of Criminal Appeal held that, in accordance with Bui, a court sentencing a
federal offender should not act on a presumption that undue delay had caused or exacerbated stress,
anxiety or depression in the offender. Not only should these “be established as actual, not presumed,
conditions”,13% but the Court proceeded on the basis that a relevant causal link must also be
established.139 Similarly, in Besim and MHK (No 3),140 the Victorian Court of Appeal held (applying Bui)
that, “absent specific evidence”, it was “not necessarily evident” that the prospect of being subject to a
continuing detention order at the completion of the respondents’ sentences would make imprisonment
more burdensome for them. To like effect, in Hatahet, 41 the plurality “doubted whether there was a
sufficient evidentiary basis” for a finding that the offender’s reduced prospect of parole “would be likely
to adversely affect the mental condition of an offender”.

By parity of reasoning, the same approach should be adopted whenever it is suggested that an
offender’s physical or mental condition should be treated as a factor in mitigation: for example, where it
is said that anxiety about the prospect of deportation will make imprisonment more burdensome for an
offender (assuming that such a prospect may ever be treated as potentially mitigating: see “3.5.14
Prospect of cancellation of a visa and deportation”).

2.1.4 Findings of fact relating to aggravating or mitigating circumstances

In Olbrich,'*2 the majority endorsed the following statement of principle by the Victorian Court of
Appeal in Storey43 about fact-finding for sentencing:

[T]he judge may not take facts into account in a way that is adverse to the interests of the accused
unless those facts have been established beyond reasonable doubt. On the other hand, if there are

See Bui v DPP (Cth) (2012) 244 CLR 638, [21]-[23],[25],[28], endorsing the view of Simpson J in DPP (Cth) v De La

DPP (Cth) v Pratten (No 2) (2017) 94 NSWLR 194.

DPP (Cth) v Pratten (No 2) (2017) 94 NSWLR 194, [96].

DPP (Cth) v Pratten (No 2) (2017) 94 NSWLR 194, [97]-[113].

DPP (Cth) v Besim; DPP (Cth) v MHK (No 3) (2017) 52 VR 303, [60].

R v Hatahet [2024] HCA 23, [35] (Gordon A-CJ, Gleeson and Steward JJ).

138.
134 R v Ruzehaji (2018) 132 SASR 302.
135  Buiv DPP (Cth) (2012) 244 CLR 638.
136

Rosa (2010) 79 NSWLR 1, [279]-[280].
137
138
139
140
141
142 Rv Olbrich (1999) 199 CLR 270, [27].
143 R Storey [1998] 1 VR 359, 369.
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139.

140.

141.
142.

143.

circumstances which the judge proposes to take into account in favour of the accused, it is enough
if those circumstances are proved on the balance of probabilities. [Emphasis in original]

In Storey, the Court emphasised that the test was not whether the tag “aggravating” or “mitigating”
should be applied to any particular fact but what use the judge proposed to make of the fact in relation
to the offender.14

Although the quoted passage from Storey refers to “facts” relevant to sentencing, the principles
stated are not confined to “facts” in a narrow sense; the principles apply to assessment of such matters
as the risk of re-offending and the prospects of rehabilitation.145

Care is required in the application of the principles in Storey and Olbrich, for a number of reasons.

First, it is crucial to characterise accurately the use which is to be made of a disputed fact in order to
assign the onus of proof correctly. Besim46 illustrates the danger of failing to do so. The offender
pleaded guilty to an offence of doing acts in preparation for, or planning, a terrorist act. A crucial
guestion of fact in sentencing was whether the offender had since renounced the commitment to the
violent jihadist ideology which was inherent in the offending (as this went to questions of remorse, the
prospects of rehabilitation, the need for specific deterrence and the need for community protection).
The offender did not give evidence on the plea hearing. In purported application of the principles in
Storey, the judge found that he was neither persuaded by the offender on the balance of probabilities
that the offender had renounced the ideology, nor persuaded by the prosecution beyond reasonable
doubt that he had not. On appeal by the CDPP, the Director contended that the judge’s reasoning was
erroneous. The Court of Appeal agreed.’*” The Crown bore no onus of proving that the offender’s
adherence to jihadist ideology continued; it was wrong to approach the matter as if it were, in the classic
sense, an aggravating factor.148 It was for the offender to make good a submission that he no longer
held jihadist views; his failure to discharge that onus left the sentencing judge with nothing but the
proven fact of the offender’s state of mind at the time of the commission of the offence.

Second, as was pointed out by the High Court in Weininger,1*° not all disputed issues of fact related
to sentencing must be resolved for or against the offender. Some disputed issues of fact cannot be
resolved in a way that goes either to increase or to decrease the sentence that is to be imposed. There
may be issues which the material available to the sentencing judge will not permit the judge to resolve
in that way.

144
145
146
147
148

149

R v Storey [1998] 1 VR 359, 369.

R v Pickard [1998] VSCA 50, [3]-[5].

DPP (Cth) v Besim [2017] VSCA 158.

DPP (Cth) v Besim [2017] VSCA 158, [108]-[109].

DPP (Cth) v Besim [2017] VSCA 158, [108]-[109]. The failure of a terrorism offender to give evidence on the plea
hearing (Said v R [2019] NSWCCA 239, [72]-[73]) or to participate in deradicalization programs (Alou v R (2019)
101 NSWLR 319, [102]-[104]) may be a relevant factor in assessing whether the offender has demonstrated
remorse or acceptance of responsibility or in assessing the offender’s prospects of rehabilitation. This
circumstance is to be distinguished from the general principle that where there is a dispute as to the facts
constituting the offence, a sentencing court should not (except in the rare and exceptional circumstances
explained in Azzopardi v R (2001) 205 CLR 50) draw an adverse inference by reason of the offender's failure to
give evidence: see Strbak v R (2020) 267 CLR 494, [13]; Jung v R [2022] VSCA 68, [9].

Weininger v R (2003) 212 CLR 629, [19].
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144.  Olbrich®0 itself provides an illustration. In that case, the sentencing judge had rejected evidence
given by an offender that his role in a heroin importation was that of a mere courier, but on the evidence
presented was unable to be satisfied of what the offender’s role in the enterprise was, other than being
the person who imported the drugs. On appeal, it was contended that as the prosecution was unable to
prove beyond reasonable doubt that the role of the offender extended beyond that of a mere courier,
the judge was required to sentence the offender on a view of the facts most favourable to the offender.
The majority of the High Court rejected that contention. It would have been incongruous to require the
sentencing judge to sentence the offender on the basis that he was a mere courier when the judge had
disbelieved his evidence to that effect.1>? The majority held that the offender was to be sentenced for
what he had done;52 the offender had properly been sentenced on the basis that nothing further was
known of his role.153

145.  Third, there is no clear dichotomy between aggravating and mitigating matters. The majority in
Weininger'>* made this crucial point as follows:

Many matters that must be taken into account in fixing a sentence are matters whose proper
characterisation may lie somewhere along a line between two extremes. That is inevitably so. The
matters that must be taken into account in sentencing an offender include many matters of and
concerning human behaviour. It is, therefore, to invite error to present every question for a
sentencer who is assessing a matter which is to be taken into account as a choice between extremes,
one classified as aggravating and the opposite extreme classified as mitigating. Neither human
behaviour, nor fixing of sentences is so simple.

146. A sentencing hearing is not an inquisition into all that may bear upon the circumstances of the
offence or matters personal to the offender.15>

147.  Fourth, findings about such matters as the offender’s prospects of rehabilitation or the risk of re-
offending do not always need to be articulated in terms of a standard of proof; for example, “assessment
by the judge of the risk of a prisoner re-offending is not a feat which requires any refinement of thought
process.”156

2.1.5 Finding of other uncharged offences

148. A central principle of sentencing is that an offender may not be punished for other criminal conduct
for which they are not then being sentenced.1>”

149. However, in considering the circumstances or context of the instant offence, or in making factual
findings about a matter relied upon in mitigation of sentence, a sentencing court is often presented with
evidence of other offending. Such other offending may be relevant in various ways. The following are
examples:

150 R v Olbrich (1999) 199 CLR 270.

151  Rv Olbrich (1999) 199 CLR 270, [24].

152  Rv Olbrich (1999) 199 CLR 270, [19]-[21]; cf R v Roberts [2020] QCA 129, [14].

153 R v Olbrich (1999) 199 CLR 270, [22]. If the offender sought to mitigate the sentence on the basis that his role
was merely that of courier, the onus was on him to establish that fact ([26]).

154  Weininger v R (2003) 212 CLR 629, [22]. See also Xiao v R (2018) 96 NSWLR 1, [131]-[136].

155  Weininger v R (2003) 212 CLR 629, [23].

156 R v Pickard [1998] VSCA 50, [4].

157 Rv Olbrich (1999) 199 CLR 270, [18].
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150.
for a sentencing court to consider relevant matters and the requirement not to punish for other offending
for which the offender was not then to be sentenced as follows:

151.
it is relevant to sentencing. But the court must not “take into account circumstances of aggravation
which would have warranted a conviction for a more serious offence”. “A more serious offence”, for this
purpose, may include an offence which is subject to the same maximum penalty as the instant offence,162

152.
restricted view of the facts”.1%% So, for example, a court sentencing an offender for an offence of

e The occurrence of other offending may be relevant to determining whether the offending
was an isolated incident or was committed as part of an ongoing criminal enterprise.158

e In a conspiracy case, it may be necessary to make findings about what was done in
furtherance of the agreement, even if that includes the commission of other offences,
because itis necessary for a sentencing court to have regard to “considerations which advert
to the content and duration and reality of the conspiracy” 152

e The occurrence of other offending may also be relevant in ascertaining the “character” or
“antecedents” of the offender (Crimes Act 1914, s 16A(2)(m)),1%0 or in rebuttal of a
submission that that the offender has good prospects of rehabilitation ((Crimes Act 1914,
s 16A(2)(n)) or that there is little need for specific deterrence of the offender (Crimes Act
1914, s 16A(2)(j)).

In De Simoni,11 Gibbs CJ (with whom Mason and Murphy JJ concurred) reconciled the requirement

[T]he general principle that the sentence imposed on an offender should take account of all the
circumstances of the offence is subject to a more fundamental and important principle, that no one
should be punished for an offence of which he has not been convicted ... The combined effect of the
two principles, so far as it is relevant for present purposes, is that a judge, in imposing sentence, is
entitled to consider all the conduct of the accused, including that which would aggravate the
offence, but cannot take into account circumstances of aggravation which would have warranted
a conviction for a more serious offence.

That is, De Simoni recognises that a sentencing court may properly have regard to other offending if

at least where there is a legislative indication that it is more serious or where the moral culpability is
greater.163

As Gibbs CJ acknowledged in De Simoni, this may require the sentencing court “to take an artificially

158

159

160

161

162

163
164

E.g. R v Jackson (1998) 72 SASR 490, [112]; R v Ceissman [2001] NSWCCA 73, [24]-[28]; R v Tran [2011] SASCFC
153. Note that under s 16A(2)(c) of the Crimes Act 1914 (Cth), a court sentencing a federal offender is required
to take into account (if relevant and known to the court) “if the offence forms part of a course of conduct
consisting of a series of criminal acts of the same or a similar character”. In Weininger v R (2003) 212 CLR 629,
Kirby J (at [57]) expressed the view that s 16A(2)(c) did not allow regard to be had to uncharged offences,
whereas Callinan J (at [122]) implied that the paragraph did allow for consideration of uncharged offences.
Savvas v R (1995) 183 CLR 1, quoting with approval from R v Kane [1975] VR 658, 661. Note also s 16A(2)(a) of
the Crimes Act 1914 (Cth), which requires a court sentencing a federal offender to have regard to “the nature
and circumstances of the offence”, if “relevant and known to the court”.

Weininger v R (2003) 212 CLR 629.

R v De Simoni (1981) 147 CLR 383, 389. See also R v D [1996] 1 Qd R 363, where relevant authorities are
comprehensively reviewed.

R v Guiu [2002] NSWCCA 181, [30]-[38]; R v Tranter (No 2) (2014) 119 SASR 480, [43]-[44]; Garcia v R [2022]
NSWCCA 172, [80].

Cassidy v R [2012] NSWCCA 68, [6]-[7], [21]-[26].

R v De Simoni (1981) 147 CLR 383, 392.
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attempted possession of prohibited drugs must not sentence the offender as if the offender were also
party to the importation of the drugs (even though that is indicated by the facts), if the offender is not
also charged with and being sentenced for that offence.165

153. The De Simoni principle does not prevent a sentencing court from treating as an aggravating
circumstance facts that constitute a lesser offence than the instant offence.166

154.  Nor does the De Simoni principle preclude a court sentencing a federal offender from doing no more
than taking other criminal conduct into account in negativing matters relied upon by the offender in
mitigation16’ (for example, as showing an absence of remorsel®8) or in determining the duration and
nature of the offender’s involvement in the instant offence.169

155. The crucial point is that the sentencing court must not lose the focus on the precise offence
charged.170

156. A statutory procedure by which one or more federal offences may be taken into account in
sentencing a federal offender (on the basis of an admission by the offender) is provided for by s 16BA of
the Crimes Act 1914 (Cth).171 Taking into account other offences is also specifically contemplated by
s 16A(2)(b) of the Crimes Act 1914 (Cth).172 The imposition of a more severe sentence as a result of taking
another offence into account pursuant to statutory authority does not inherently infringe the De Simoni
principle.1’3 The De Simoni principle does not apply at all when a sentencing court is assessing the
seriousness of an offence taken into account under s 16BA, so that the court may, for that purpose, have
regard to circumstances of aggravation which would (had the offender been charged with that offence)
have warranted conviction for a more serious offence than the offence specified.174

165 E.g. Tuv R[2011] NSWCCA 31; Balloey v R [2014] NSWCCA 165; El Jamal v R [2021] NSWCCA 105. In Tu, the fact
that the sentencing judge had treated the uncharged importation offence as aggravating the instant attempted
possession offence could be inferred from the fact that the judge had imposed the maximum penalty and had
made some findings that the offender had participated in the ‘China end’ of the operation. Such a case is to be
distinguished from a case in which the sentencing court does no more than assess the nature and duration of
the offender’s involvement in the charged offence or the context in which the charged offence occurred: see
Savvas v R (1995) 183 CLR 1; El-Ghourani v R [2009] NSWCCA 140, [15]-[37]; Schanker v R [2018] VSCA 94, [188]-
[210].

166 DPP v McMaster (2008) 19 VR 191, [41] and the cases cited there; R v Cook [2018] TASCCA 20, [46]-[47].

167 Weininger v R (2003) 212 CLR 629, [33], [117], [122]; R v Bukvic (2010) 107 SASR 405; R v Tran [2011] SASCFC
153; Sabel v R [2014] NSWCCA 101, [227]-[229]. But note the contrary view expressed (in relation to a State
offender) in DPP v MicMaster (2008) 19 VR 191, [35]-[58].

168 Cassidy v R [2012] NSWCCA 68, [6], [21].

169 E.g. EI-Ghourani v R [2009] NSWCCA 140, [15]-[37]; Ly v R (2014) 227 FCR 304, [89]-[100]; Schanker v R [2018]
VSCA 94, [181]-[210].

170  El-Ghourani v R [2009] NSWCCA 140, [15]-[37]; R v Tranter (No 2) (2014) 119 SASR 480.

171 See “6.5 Taking other offences into account”.

172  See “3.4.2 Other offences taken into account —s 16A(2)(b)”.

173  Abbasv R (2013) 231 A Crim R 413.

174  Huang v R (2018) 96 NSWLR 743, [8], [54], [98].
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2.1.6 Hearsay assertions and untested statements about an offender’s state of mind

157.  Although sentencing courts are usually not bound by the rules of evidence,17> the practice of
offenders relying on a hearsay account (such as statements recounted in a report of a psychologist or
psychiatrist) of their state of mind on important matters (such as the existence of remorse, or the
renunciation of a terrorist ideology) has frequently been deprecated.176

158.  Similarly, assertions in statements and letters by an offender, where the offender is not subject to
cross-examination, are often treated with considerable circumspection and may be accorded little or no
weight.177

159. The same criticisms have been made of these practices in relation to the sentencing of federal
offenders, and it has been held that a sentencing judge may decline to act on such evidence in the
absence of sworn evidence from the offender which is subject to cross-examination.178

160. However the weight and cogency of the evidence is always a matter for the individual assessment of
the sentencing judge and cannot be pre-empted as a matter of principle.17?

2.2 ‘“Instinctive synthesis” not the “two-stage approach”

161. The weight of authority is that the preferable approach to sentencing in Australia, including the
sentencing of a federal offender, is to consider all the relevant matters and to arrive at an “instinctive
synthesis” of them in determining the appropriate sentence.180

162. A corollary is that neither the sentence nor the relevant range of sentences can helpfully be
determined by singling out one factor as presumptively dictating the starting point.

163. The “instinctive synthesis” approach is contrasted with the approach that aims to reduce the
sentencing method into stages or component parts or quantifiable elements that can be specified and
which go to make up the sentence. This contrasting approach is often referred to as the “two-stage

175 Under s 4 of the uniform Evidence Acts (which apply to federal courts and to courts in NSW, Victoria, Tasmania,
the ACT, the NT and Norfolk Island), the Acts do not apply to a proceeding which relates to sentencing, unless
the court so directs. In other jurisdictions, statutes also provide that the rules of evidence (at least
presumptively) do not apply to sentencing proceedings: see, e.g., Sentencing Act 2017 (SA), s 12.

176  For example, R v Qutami [2001] NSWCCA 353, [58]-[59], [79]; Mun v R [2015] NSWCCA 234; Halac v R [2015]
NSWCCA 121, [106]; R v Roe (2017) 40 NTLR 187, [107]; Apulu v R [2022] NSWCCA 244, [141]-[142]; Blakeney v
R [2022] NSWCCA 277, [74].

177  Rv Palu [2002] NSWCCA 381, [40]-[41]; R v Elfar [2003] NSWCCA 358, [25]; R v McGourty [2002] NSWCCA 335,
[24]-[25]; Newman v R [2018] NSWCCA 208, [25]; IM v R (2019) 100 NSWLR 110, [20]; Weber v R [2020] NSWCCA
103, [63]; CR v R [2020] NSWCCA 289, [76]. See the summary in Imbornone v R [2017] NSWCCA 144, [57].

178 For example, R v Benbrika [2009] VSC 21, [148]-[151] (endorsed on appeal: Benbrika v R (2010) 29 VR 593, [586]);
Alvares v R [2011] NSWCCA 33, [31]-[69]; Barbaro v R [2012] VSCA 288, [38]; Elomar v R [2014] NSWCCA 303,
[815]-[818]; Islam v R [2016] NSWCCA 233, [95]-[103]; Obiekwe v R [2018] NSWCCA 55, [38]-[40], [55]-[58]; Singh
v R [2018] NSWCCA 60, [31]; Baladjam v R [2018] NSWCCA 304, [275]-[277]; Turnbull v R [2019] NSWCCA 97,
[140]-[144]; Weber v R [2020] NSWCCA 103, [63]; Lai v R [2021] NSWCCA 217, [79]; Elzein v R [2021] NSWCCA
246, [252], [288]; Issac v R [2024] NSWCCA 2, [61]-[63]. See also DPP (Cth) v Besim [2017] VSCA 158, [73]-[78],
[83], [108]-[109], [113].

179 Lloyd v R [2022] NSWCCA 18, [45] McCallum JA (Hamill and Cavanagh JJ agreeing).

180 Rv Williscroft [1975] VR 292; R v Young [1990] VR 951, R v Ngui [2000] 1 VR 579, 584; AB v R (1999) 198 CLR 111;
Johnson v R (2004) 78 ALIR 616; Markarian v R (2005) 228 CLR 357. In Markarian, McHugh J (at [51]) described
instinctive synthesis as the method of sentencing in which the judge identifies all the relevant factors to
sentencing, discusses their significance and then makes a value judgment as to what the appropriate sentence
is in light of all the facts of the case.
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164.

165.

166.

2.3

167.

approach”. An example of a “two-stage approach” would be to consider the “objective” elements to
arrive at a sentence and after that modify it by reason of “subjective” elements.

In Wong,181 the High Court held that a guideline judgment of the New South Wales Court of Criminal
Appeal relating to drug importation offences, which guideline was declared by reference to the quantity
of the drug imported, was contrary to s 16A of the Crimes Act 1914 (Cth). In their joint judgment,
Gaudron, Gummow and Hayne JJ criticised the “two-stage approach” to sentencing as a departure from
principle and apt to give rise to error.182 Subsequent decisions provide examples of ways in which a
sequential approach to sentencing may be productive of error.183 Therefore identifying a sentence in
stages should usually be undertaken only when a statute so requires.18 For relevant statutory
requirements, see “2.3 Where a two-stage approach is required by statute”.

Nevertheless, it is common practice in some jurisdictions for a court sentencing a federal offender to
specify the extent to which the sentence has been reduced as a result of a plea of guilty, even in the
absence of a statutory requirement to do so. See “6.8 Specifying a discount for a guilty plea”.

In Markarian,85 the majority held that making a specific quantifiable allowance for a particular factor
(e.g. for a plea of guilty, when such quantification was not required by statute) did not of itself reveal
error. Gleeson CJ, Gummow, Hayne and Callinan JJ said that there was no universal rule rejecting
“sequential” or “two-tiered” sentencing in favour of “instinctive synthesis”, and acknowledged that there
may be some occasions when an articulated arithmetical approach may better serve the ends of
transparency and accessibility.

Where a two-stage approach is required by statute

Specification of the sentence that would have been imposed but for a particular factor has been
described as antithetical to the “instinctive synthesis” approach to sentencing,18® which is generally
preferred over a “two-stage” or sequenced approach in sentencing of a federal offender. Nevertheless
it must be done if, and to the extent that, it is required by statute.187 There are two significant examples
of statutory requirements to specify a “but for” sentence.

2.3.1 Crimes Act 1914, s 16AC — future cooperation

168.

The first example of a statutory requirement for two-stage sentencing is where a federal offender
has undertaken to cooperate with law enforcement agencies in future proceedings (including
confiscation proceedings). In that situation, if the sentence is reduced by that undertaking, the court

181

182

183

184

185
186

187

Wong v R (2001) 207 CLR 584.

Wong v R (2001) 207 CLR 584, [74]-[78]. In ABv R (1999) 198 CLR 111 (161 A Crim R 45) McHugh J expressed a
similar view to the plurality in Wong. See also Markarian v R (2005) 228 CLR 357; Muldrock v R (2011) 244 CLR
120, [54].

E.g. R v Baldock [2010] WASCA 170, [14]-[21]; DPP (Cth) v Gregory (2011) 34 VR 1, [32]-[36]; R v Hatahet [2024]
HCA 23, [68]-[71] (Beech-Jones J).

DPP (Cth) v Pratten (No 2) (2017) 94 NSWLR 194, [24].

Markarian v R (2005) 228 CLR 357.

See, e.g., Saab v R [2012] VSCA 165, [59]; Cummins (a pseudonym) v R (2013) 40 VR 319, [41]-[48]; Zogheib v R
[2015] VSCA 334, [62]-[64]. But see Markarian v R (2005) 228 CLR 357, [74]; Xiao v R (2018) 96 NSWLR 1, [279]-
[280]; Mason (a pseudonym) v R [2023] VSCA 75, [43].

Markarian v R (2005) 228 CLR 357; R v Baldock [2010] WASCA 170, [14]-[21]; Nguyen v R [2011] VSCA 32, [100].
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sentencing the offender is required by s 16AC of the Crimes Act 1914 (Cth)188 to specify the sentence
(and non-parole period where imposed) that would have been imposed but for that reduction. The
operation of this provision is described below: see “6.7 Specifying a reduction for undertaking to
cooperate in future - Crimes Act 1914 s 16AC”".

169. The specification of a “but for” sentence under s 16AC(2) is hypothetical; there is no occasion to ask
whether the figure under s 16AC is manifestly excessive, nor is it useful as a basis for contending that the
sentence that was imposed is excessive.189

2.3.2 Statutory requirements to specify a sentence reduction for a plea of guilty

170. The second example of a statutory requirement for two-stage sentencing is where the court is
required by statute to specify any sentence reduction for a guilty plea. Although the Crimes Act 1914
(Cth) makes no such provision,199 some State or Territory laws do so.191

171.  As procedural laws, these State and Territory laws apply as surrogate federal laws to the sentencing
of federal offenders, pursuant to ss68 and 79 of the Judiciary Act 1903 (Cth), if there is no
Commonwealth law which “expressly or by implication made contrary provision”, and no Commonwealth
legislative scheme which is “complete upon its face”” and could be “be seen to have left no room” for the
operation of the State or Territory law.192

172.  In Victoria,193 a sentencing court must specify the sentence it would have imposed but for the guilty
plea. Although it has not been authoritatively determined whether this requirement applies to the
sentencing of a federal offender, in a number of cases the Victorian Court of Appeal has proceeded on
the assumption that it does.194

173.  Like the relevant provision in Victoria, the Sentencing Act 1995 (WA), s 9AA(5), requires a court to
state the extent of a reduction of sentence for a guilty plea. However, the Western Australian provision
is significantly different from that in Victoria. Section 9AA(5) applies only if the court reduces a head
sentence under s 9AA(2) of the Act. That subsection permits a court to reduce the head sentence for the
offence in order to recognise the benefits to the State, and to any victim of or witness to the offence.
Subsection 9AA(4) of the Act imposes a limit (in percentage terms) on the permissible extent of the

188  Section 16AC of the Crimes Act 1914 (Cth) came into effect on 27 November 2015. It replaced s 21E of the Act,
which was in similar terms. Section 21E was described by Chernov JAin Rv Li[1998] 1 VR 637, [18], as imposing
“an artificial process ... upon the sentencing judge which runs counter to the fact that the sentencing involves the
judge’s intuitive and instinctive synthesis of all facets of the sentencing process”.

189 Mason (a pseudonym) v R [2023] VSCA 75, [48]-[49].

190 Charkawi v R [2008] NSWCCA 159. In 2006, the Australian Law Reform Commission recommended that
Commonwealth law require a sentencing court to specify the discount given for a plea of guilty: Same Crime,
Same Time: Sentencing of Federal Offenders (ALRC 103, 2006), recommendation 11-1. That recommendation
has not been acted upon.

191 Sentencing Act 1991 (Vic), s 6AAA; Sentencing Act 1995 (WA), s 9AA; Crimes (Sentencing) Act 2005 (ACT), ss 35
and 37.

192  Putland v R (2004) 218 CLR 174, [7] (Gleeson CJ); see also Solomons v District Court (NSW) (2002) 211 CLR 119;
Bui v DPP (Cth) (2012) 244 CLR 638, [25]. See “1.7 The application of State and Territory laws by Judiciary Act
1903, ss 68 and 79”.

193 Sentencing Act 1991 (Vic), s 6AAA.

194  E.g. Scerri v R [2010] VSCA 287, [58]; DPP (Cth) v Bui (2011) 32 VR 149, ; Cooper v R [2012] VSCA 32, [38]; DPP
(Cth) v Cornish [2012] VSCA 45, [56]; Saab v R [2012] VSCA 165, [29]-[62]; DPP (Cth) v Couper (2013) 41 VR 128;
DPP (Cth) v MHK (2017) 52 VR 272, [76]; DPP (Cth) v Besim [2017] VSCA 158, [122]; DPP (Cth) v Wang [2019]
VSCA 250, [95]; Nipoe v R [2020] VSCA 137, [28]-[31].
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175.

176.

2.4

177.

reduction if the head sentence for an offence is or includes a fixed term. In Ngo,195 the Western
Australian Court of Appeal held that s 9AA(5) did not apply to the sentencing of a federal offender,
because the detailed and exhaustive provision in s 9AA relating to the reduction of sentence for a guilty
plea was inconsistent with the general and unqualified provision in s 16A(2)(g) of the Crimes Act 1914
(Cth). That is, there was no room in the Commonwealth legislative scheme embodied in Part IB of the
Crimes Act for the operation of s 9AA.

The decision in Ngo did not suggest that a requirement under State or Territory law to specify the
sentence reduction for a guilty plea is itself necessarily inconsistent with s 16A of the Crimes Act 1914.
The inconsistency identified in that case arose from the prescriptive nature of the legislation under
consideration as to the reduction of sentence for a plea of guilty, not merely from the existence of a
requirement to specify the extent of the reduction.

The position in the ACT is uncertain. Section 35 of the Crimes (Sentencing) Act 2005 (ACT) provides
for reduction of sentences for an offender who has pleaded guilty. Section 37 of that Act requires a court
which has (amongst other circumstances) imposed a lesser penalty for an offence under s 35 to state the
penalty it would otherwise have imposed. Like the provision in Western Australia, s 35 is to some extent
prescriptive of the circumstances in which, and the extent to which, a court may reduce a sentence for a
plea of guilty. For example, s 35(4) provides that the court must not make any significant reduction for
the fact that the offender pleaded guilty if, based on established facts, the court considers that the
prosecution’s case for the offence was overwhelmingly strong. It is at least arguable that the conclusion
reached in Ngo would be equally applicable to the ACT provision.

Procedural issues relating to these provisions, to the extent that they are applicable to the sentencing
of a federal offender, are discussed below: see “6.8 Specifying a discount for a guilty plea” and “6.9
Interaction between sentencing discount for guilty plea and discount for undertaking to cooperate”.

Whether failure to refer to a sentencing consideration necessarily evinces error

While a sentencing court has a common law duty to give adequate reasons for sentence,19 appellate
courts have generally proceeded on the basis that the mere failure of a sentencing judge to mention a
factor bearing on sentence is not sufficient to establish a failure to take that factor into account®’ (in
the absence of a statutory obligation to state that the factor has been taken into account198). This
approach is based upon a presumption of regularity.1%° So, for example, in a long line of cases, the

195
196

197

198
199

Ngo v R [2017] WASCA 3.

See R v Thomson (2000) 49 NSWLR 383, [42]-[44], and the authorities cited there. The adequacy of reasons
depends upon all the circumstances. Considerable latitude is given to ex tempore reasons given by a court of
summary jurisdiction: e.g. Oatley v DPP (Cth) [2021] SASCA 108, [30]-[31].

Lowell (a pseudonym) v R [2022] VSCA 134, [35], citing R v Giakas [1988] VR 973, 977; R v Gray [1977] VR 225,
233; Cuthbertson v R [2019] VSCA 104, [57]-[59]. See also Rv Dole [1975] VR 754, 767; R v Fox [2003] VSCA 138,
[31]; Bick v R [2006] NSWCCA 408, [21]; McNamara v Western Australia [2013] WASCA 63, [42]; Barnes v Lodding
[2020] ACTCA 23, [32]; and the authorities cited in fn 200. Note also the Sentencing Act 1991 (Vic), s 103(1),
which provides, “The failure of a court to give reasons ... in sentencing an offender does not invalidate any
sentence imposed by it.”

R v Brooks [2000] VSCA 188, [12].

RvArnold [1999] 1 VR 179, [14]-[15]. Cf. R v Seagrim (SA SC (Full Court), 9 December 1994, unreported); Bienke
v Minister of Primary Industries and Energy (1996) 63 FCR 567, 576-7.
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179.

Victorian Court of Appeal has declined to infer that a sentencing judge overlooked the offender’s plea of
guilty merely because it was not referred to in the sentencing remarks.200

A similar approach was taken in New South Wales in relation to pleas of guilty,201 prior to a statutory
amendment in 1990 which required that a court sentencing a State offender which does not reduce the
sentence on account of the offender’s guilty plea must “state that fact and its reasons for not reducing
the sentence” 292 A guideline issued by the Court of Criminal Appeal in Thomson293 specified that failure
to state that the plea had been taken into account would “generally be taken to indicate that the plea
was not given weight”. Explaining the reasoning behind this guideline, Spigelman CJ (with whom Wood
CJ at CL, Foster AJA, Grove and James JJ agreed) said,204

This conclusion is significantly influenced by the express statutory obligations. The position may not
be the same with respect to other matters which are required to be taken into account, either at
common law or by reason of a general scheme listing relevant considerations, such as that found
in s16A of the Crimes Act (Cth) 1914.

That is, the guideline was “influenced by” the State statutory obligation to give reasons; a different
position may apply to a regime such as s 16A of the Crimes Act 1914, which is subject to no
corresponding statutory requirement. It is also implicit that the guideline — including the assumption
that failure to state that the plea had been taken into account would generally lead to an adverse
inference — did not purport to apply to the sentencing of federal offenders.20>

Although recent instances can be found in which the New South Wales Court of Criminal Appeal has
declined to treat the mere failure of a judge, in sentencing a federal offender on indictment, to refer to
a relevant consideration (in the absence of a statutory requirement to do so) as itself evincing error,206
more commonly the Court has applied a strict approach. Examples are failures to refer to:

e aplea of guilty as a sentencing consideration;207

e the character and antecedents of the offender as a mitigating factor;208

200

201

202

203
204
205

206

207
208

E.g. R v Brooks [2000] VSCA 188, [12]-[13]; R v Lim [2001] VSCA 60, [11]; R v Roy [2001] VSCA 61, [6]; R v Gillick
[2001] VSCA 201, [12]-[18], [22]-[24], [27]; R v James [2003] VSCA 13, [21]-[25]; R v Berry [2007] VSCA 60, [18];
Cuthbertson v R [2019] VSCA 104, [40]-[59]. In all of these cases, the sentencing court was obliged by statute to
have regard to the plea of guilty, either under s 5(2) of the Sentencing Act 1991 (Vic) or under s 16A(2)(g) of the
Crimes Act 1914 (Cth). (Berry and Cutherbertson concerned federal offenders.)

R v Holder [1983] 3 NSWLR 245, 268-9.

Crimes Act 1900 (NSW), s 439(2) (inserted by the Crimes Legislation (Amendment) Act 1990, s 3); subsequently
re-enacted as s 22(2) of the Crimes (Sentencing Procedure) Act 1999 (NSW). See R v Thomson (2000) 49 NSWLR
383, [48].

R v Thomson (2000) 49 NSWLR 383, guideline (i).

R v Thomson (2000) 49 NSWLR 383, [52].

In R v Bugeja [2001] NSWCCA 196, [24], the Court acknowledged that the Thomson guidelines did not apply to
the sentencing of federal offenders. It is doubtful whether such a guideline judgment could so apply: see “3.1.4
Guideline judgments on the exercise of sentencing discretion”.

E.g. Zahab v R [2021] NSWCCA 7, [52] (“[T]he fact that a judge may not have expressly referred to the conditions
of custody should not necessarily give rise to an inference that he or she has not taken them into account”); Kahler
v R [2021] NSWCCA 40, [29]-[39].

Noble v R [2018] NSWCCA 253, [10], [41].

He v R (Cth) [2022] NSWCCA 205, [55]-[56] (although the error did not warrant any lesser sentence: [57]-[60]);
AH v R [2023] NSWCCA 230, [70]. By contrast, in Kahler v R [2021] NSWCCA 40, [29]-[39], [61], the Court held
that the failure of the sentencing judge to refer to the offender’s otherwise good character did not mean that it
has been overlooked as a sentencing factor.
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e whether the youth and mental illness of the offender reduced their moral culpability;20°

e whether the need for general deterrence was tempered by the offender’s mental health
condition;210

e the offender’s prospects of rehabilitation;211 and

e 5 16A(2AAA) of the Crimes Act 1914 (Cth).212

The Court has readily drawn an adverse inference where the sentencing judge fails to refer to a
matter which is the subject of particular submissions. In Blanch,?13 the Court held that a material
argument specifically put must be addressed one way or another. In Elzein,214 Bellew J (with whom Bell
P and Walton J agreed) held that where an offender’s prospects of rehabilitation are the subject of a
specific submission made to a sentencing judge in terms which call for reasoned consideration of it, that
issue must be addressed in the reasons for sentence, and a definitive conclusion expressed. Consistent
with the common law duty to give reasons for a decision, his Honour said, what is required on the part
of a sentencing judge is a “succinct statement as to the approach adopted on sentence” in relation to that
factor; the same principle is “equally applicable to any relevant factor which arises under s 16A of the
[Crimes] Act when sentencing a Federal offender” 215

In Elzein,216 the Court also found that the failure of the sentencing judge, in reasons for sentence, to
engage with a submission by defence counsel that consideration should be given to making an intensive
correction order (and consequent failure to consider the requirements of s 66 of the Crimes (Sentencing
Procedure) Act 1999 (NSW)) was an appellable error.217 In Stanley,?18 a majority of the High Court held
that the failure of a District Court judge, on an appeal from the Local Court, to make the assessment the
required by s 66(2) of the Act (evidenced by failure to refer expressly to the consideration required by
that sub-section in oral remarks on sentencing) not only constituted an error, but a jurisdictional error.

Reasonable consistency in sentencing

2.5.1 Achieving consistency in federal sentencing

182.

Sentencing is a discretionary judgment; generally there is no single correct sentence.21® Some
variation in sentencing is therefore inevitable. The variation may be magnified by the vesting of federal
criminal jurisdiction in State and Territory courts, rather than in a single federal court.

209

210
211
212
213

214
215
216
217
218

219

AH v R [2023] NSWCCA 230, [78]. The Court was unpersuaded that consideration of those matters and prior
good character could be implied and was “strengthened in that conclusion by the sentence in fact imposed”
([79D).

Lazarus v R [2023] NSWCCA 214, [41]-[47]; Garaty v R [2024] NSWCCA 53, [54]-[56].

Elzein v R [2021] NSWCCA 246.

Darke v R [2022] NSWCCA 52.

Blanch v R [2019] NSWCCA 304, [69]; cited with approval by Jagot J (dissenting) in Stanley v DPP (NSW) (2023)
97 ALIR 107, [214].

Elzein v R [2021] NSWCCA 246, [230]-[233].

Elzein v R [2021] NSWCCA 246, [233]. Cf Patel v R [2022] NSWCCA 93, [52].

Elzein v R [2021] NSWCCA 246, [325]-[328].

Similar errors were found in the sentencing of co-offenders: Al Am Ali v R [2021] NSWCCA 281, [22]-[27]; Khalil
v R [2022] NSWCCA 36, [133]-[137].

Stanley v DPP (NSW) (2023) 97 ALIR 107 (Gordon, Edelman, Steward and Gleeson JJ; Kiefel CJ, Gageler and Jagot
1) dissenting).

Markarian v R (2005) 228 CLR 357, [27].
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183. In recent years, however, courts have emphasised the need to ensure greater consistency in the
sentencing of federal offenders, while preserving the scope for discretionary judgment. In Wong,220
Gleeson CJ said,

All discretionary decision-making carries with it the probability of some degree of inconsistency. But
there are limits beyond which such inconsistency itself constitutes a form of injustice. The outcome
of discretionary decision-making can never be uniform, but it ought to depend as little as possible
upon the identity of the judge who happens to hear the case. Like cases should be treated in like
manner. The administration of criminal justice works as a system; not merely as a multiplicity of
unconnected single instances. It should be systematically fair, and that involves, amongst other
things, reasonable consistency.

Most sentencing of offenders is dealt with as a matter of discretionary judgment. Within whatever
tolerance is required by the necessary scope for individual discretion, reasonable consistency in
sentencing is a requirement of justice.

184. In sentencing federal offenders, courts must take into account sentencing practice throughout
Australia. It is an error for a court sentencing a federal offender to give priority to achieving reasonable
consistency with sentencing for offences against the laws of that State or Territory over achieving
reasonable consistency with sentencing for Commonwealth offences.221

185.  Greater consistency in sentencing, both within and between jurisdictions, requires that sentencing
courts are better informed about sentences imposed in comparable federal cases. The need for such
information has imposed greater demands and responsibilities, not only on sentencing courts, but also
on the parties, and particularly on the prosecution.

186. The CDPP is in a unique position, as it is the major prosecution authority for federal offences, and
therefore has access to a large body of information about sentences imposed for such offences.
Expectations of the assistance to be provided to a sentencing court by the CDPP have increased
accordingly. See “6.1 Role of the prosecution in a sentence hearing”.

187.  In Hili,222 the High Court set out six principles on consistency in federal sentencing. In Pham,223 those
principles were reiterated, with slight modifications, by the plurality as follows (citations omitted):224

(1) Consistency in sentencing means that like cases are to be treated alike and different cases are
to be treated differently.

(2) The consistency that is sought is consistency in the application of the relevant legal principles.

(3) Consistency in sentencing for federal offenders is to be achieved through the work of
intermediate appellate courts.

(4) Such consistency is not synonymous with numerical equivalence and it is incapable of
mathematical expression or expression in tabular form.

220 Wong v R (2001) 207 CLR 584, [6]-[7].

221  RvPham (2015) 256 CLR 550.

222 Hiliv R (2010) 242 CLR 520, [46]-[57].

223 RvPham (2015) 256 CLR 550.

224  Rv Pham (2015) 256 CLR 550, [28]. See also the compendious summary of the applicable principles in Lieu v R
[2016] VSCA 277, [46].
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(5) Forthat and other reasons, presentation in the form of numerical tables, bar charts and graphs
of sentences passed on federal offenders in other cases is unhelpful and should be avoided.

(6) When considering the sufficiency of a sentence imposed on a federal offender at first instance,
an intermediate appellate court should follow the decisions of other intermediate appellate
courts unless convinced that there is a compelling reason not to do so.

(7) Appellate intervention on the ground of manifest excessiveness or inadequacy is not warranted
unless, having regard to all of the relevant sentencing factors, including the degree to which
the impugned sentence differs from sentences that have been imposed in comparable cases,
the appellate court is driven to conclude that there must have been some misapplication of
principle.

188. Reasonable consistency in the application of relevant legal principles does not require adherence to
a range of sentences that is demonstrably contrary to principle.225

189. The plurality in Pham said that intermediate appellate courts “must have regard to sentencing
decisions of other intermediate appellate courts in comparable cases as “yardsticks” that may serve to
illustrate (although not define) the possible range of sentences available ... unless there is a compelling
reason not to do s0.”226 A fortiori, a sentencing court must also have regard to relevant decisions of
intermediate appellate courts in other jurisdictions in relation to the sentencing of federal offenders.

190.  Moreover in their joint judgment in Pham,227 Bell and Gageler JJ accepted the Director’s submission
that—

comparable cases decided by the intermediate courts of appeal provide the most useful guidance
to a sentencing judge. An appellate court’s reasons reveal the mix of factors that were taken into
account and will usually involve consideration of the appropriateness of the sentence imposed at
first instance.

191.  Accordingly, while reference to first instance sentences may be of some value to sentencing courts
and to appellate courts (for example, when few sentences have been imposed for the relevant offence),
particular attention should be paid to the decisions of intermediate appellate courts, not only as to the
principles which those decisions reveal, but also as a “yardstick” to illustrate the possible range of
sentences available.

2.5.2 Categorising the objective seriousness

192. The assessment of the objective seriousness of an offence has been said to be an essential element
of the process of instinctive synthesis, a purpose of which is the imposition of a proportionate
sentence.228

225 DPPv Dalgliesh (a pseudonym) (2017) 349 CLR 37, [50] (Kiefel CJ, Bell and Keane JJ); see also at [83] (Gageler and
Gordon JJ). Dalgleish was concerned with a State statutory requirement to have regard to “current sentencing
practices” in sentencing a State offender, but the principle would seem equally applicable to the sentencing of
a federal offender.

226  Rv Pham (2015) 256 CLR 550, [29].

227  RvPham (2015) 256 CLR 550, [50].

228 Bresnahan v R [2022] NSWCCA 288, [8]; cf Baydoun v R [2024] NSWCCA 65, [32]. A court is not required to
express that assessment by reference to a formula, or a percentage, or by classifying the objective seriousness
of an offence; what is important is to fully identify the “facts, matters and circumstances” which bear on the
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193.  As part of the assessment of the severity of a sentence, or in considering the application of parity
principles, courts in some jurisdictions commonly seek to categorise the objective seriousness of
offending by reference to a range, such as low, mid or high range.

194. In New South Wales, the use of this practice has been said to have been ‘encouraged’ by the
introduction of standard non-parole periods in sentencing for State offences,?2® although it is not
required for that purpose,230 |et alone in sentencing for a federal offence to which those State laws have
no application.?31 Nevertheless, the same practice has been commonly used in New South Wales (both
at first instance and on appeal) in connection with the sentencing of federal offenders.

195. Arecognised shortcoming of this practice is that, because a range (such as “mid-range”) is not a point
on a scale, its meaning is uncertain.232 “Mid-range”?33 and “low range”234 have no fixed meaning. This
has led to very fine nuances of categorisation being adopted.23> But even such fine nuances do not
remove ambiguities.23¢ Precision is illusory in any verbal scale of objective seriousness.237

196.  Although the Victorian Court of Appeal has not always deprecated such characterisations,238 it has
recently doubted “the utility of resorting to descriptions such as ‘mid-range’ when endeavouring to assess
where particular offending sits on a scale that extends from the least serious instances of an offence to
the worst category”.23° The concern is more fundamental than the problem of ambiguity in the
categorisation. In Weybury,20 the Court warned that such categorisation “may lead to sentencing judges
unconsciously limiting their instinctive synthesis of a particular case by sentences in other cases classified

assessment of the gravity of the crime: FL v R [2020] NSWCCA 114, [59]-[60]. The assessment may be made by
implication rather than expressly: Delaney v R [2013} NSWCCA 150, [56].

229 Cargnello v DPP (Cth) [2012] NSWCCA 162, [88] (Basten JA).

230 Sharmav R [2017] NSWCCA 85, [63].

231 Qiuv R [2022] NSWCCA 247, [25].

232 Cargnello v DPP (Cth) [2012] NSWCCA 162, [88].

233 In Martellotta v R [2021] NSWCCA 168, [65], Adamson J (with whom Basten JA and Walton J agreed) said, “For
example, for an offence with a maximum penalty of 10 years’ imprisonment, one judge’s mid-range will be from
4-6 years, while another’s might be from 3-7 years. ... [T]here is no lexicon or style guide which obliges different
judges to adopt the conventions of their peers.”

234  AH v R [2023] NSWCCA 230, [57]. “More specific characterisation, including any distinction between possible
expressions such as ‘the low end’ or ‘at the lowest end’ are unedifying. These are not terms of art”: ZZ v R [2024]
NSWCCA 25, [38].

235 E.g. R v Hutchinson [2018] NSWCCA 152, [58]-[63], [87], where the Crown’s characterisation of the objective
seriousness of the offending as “around about the middle of the range” was said to represent a departure from
its submission on the plea hearing that it was “above the low range”. See Lee v R [2023] NSWCCA 70, [37], as to
the difficulty of distinguishing between “the lower end of the mid-range” and “the upper end of the low-range”.

236 In Martellotta v R [2021] NSWCCA 168, the sentencing judge had assessed the objective seriousness of the
offending as “well below the mid-range but not at the lowest end for offences of this type”; another judge had
assessed the objective seriousness of a co-offender’s offending as “somewhere just below the medium range”.
In rejecting a complaint of unjustified disparity, Adamson J (with whom Basten JA and Walton J agreed) said
([66]) that all that could sensibly be concluded by the respective descriptions as to objective seriousness was
that the objective seriousness of the co-offender’s offending was greater because his role in the offending
conduct was greater. The degree of difference in the assessment which the offender relied upon to show
disparity could not be established.

237 AHVR[2023] NSWCCA 230, [57].

238 E.g. Trajkovskiv R (2011) 32 VR 587, [68] (Weinberg JA, Ashley JA and Hargrave AJA agreeing); Nguyen v R [2016]
VSCA 198, [51], [73], (Redlich JA, Tate and Whelan JJA agreeing).

239 Jonesv R [2021] VSCA 114, [32]; see also Polos v R [2022] VSCA 258, [63].

240 DPP v Weybury [2018] VSCA 120, [33] (Maxwell P and Hargrave JA); see also [54] (Priest JA, dissenting in the
result).
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197.

198.

within a particular range, rather than considering the individual facts of comparable cases.” Although
Weybury concerned a State offender, the Court drew support from the decision of the High Court in
Pham?41 (concerning a federal offender). The Court considered that it is more consistent with the
principles in Pham “to avoid categorising cases as falling within a particular ‘range’ and, instead, for
sentencing judges to have regard to relevantly comparable, and current, cases as ‘yardsticks’.”242

The New South Wales Court of Criminal Appeal has recently made clear that, in sentencing a federal
offender, it is preferable that a judge not assess the objective seriousness by reference to points on a
notional range. In Su,243 which concerned a federal offender, the sentencing judge — in remarks
described on appeal as “comprehensive” and “nuanced” — did not fix the seriousness on a scale of “low”,
“mid-range” or “high”. On appeal, lerace J (Sweeney J agreeing) said, “while error does not arise from
fixing objective seriousness on a scale in respect of an offence that does not have a standard non parole
period, it is neither necessary nor desirable”; the correct approach is for the sentencing judge to identify
and assess the factors that are relevant to objective seriousness and take them into account as an
essential element of the process of instinctive synthesis.244

See also “2.2 “Instinctive synthesis” not the “two-stage approach””, “3.2.1 Appropriate severity
(s 16A(1)) and the consideration of factors listed in s 16A(2)” and “3.2.4 Assessing the seriousness of the
offence by reference to the maximum penalty”.

241
242

243
244

R v Pham (2015) 256 CLR 550.

DPP v Weybury [2018] VSCA 120, [34] (Maxwell P and Hargrave JA). See also Dirbass v R [2018] VSCA 272, [60];
Woldesilassie v R [2018] VSCA 285, [30]-[32]; Jones v R [2021] VSCA 114, [29]-[35]; Higgins v R [2020] NSWCCA
169, [81]-[82].

Su v R [2023] NSWCCA 207.

Su v R [2023] NSWCCA 207, [69]; see also [6]-[8] (Adamson JA).
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3 SENTENCING FACTORS

3.1 The sources of sentencing principles

3.1.1 Part IB of the Crimes Act 1914

199. Sentencing of any federal offender must begin with a consideration of the applicable legislation.24>
The central sentencing principles in respect of federal offenders are set out in Part IB of the Crimes Act
1914 (Cth), and particularly in s 16A of the Act.

3.1.2 The interaction between Part IB and common law sentencing principles

200.  Where the provisions of Part IB leave a gap in the law, common law principles will apply, pursuant to
s 80 of the Judiciary Act 1903 (Cth).246 Thus, except to the extent stated in ss 16A and 16B of the Crimes
Act 1914 (Cth), “general common law and not peculiarly local or state statutory principles of sentencing
are applicable” to the sentencing of federal offenders.24” Those general common law principles may give
content to the central requirement imposed by s 16A(1) of the Crimes Act 1914 (Cth), that a court
sentencing a federal offender must impose a sentence or make an order that is of a “severity appropriate
in all the circumstances”.248

3.1.3 Limited scope for applying sentencing principles under State/Territory legislation

201.  Of their own force the laws of the States or Territories with respect to the sentencing of offenders
could have no operation with respect to the sentencing of federal offenders; any relevant operation is
by reason of a federal law (such as s 68 or s 79 of the Judiciary Act 1903 (Cth)) which “picks up“ State or
Territory law and applies it to the sentencing of a federal offender.249

202. The regime in s 16A, supplemented by common law principles, generally leaves little room for
general sentencing principles set down in State or Territory legislation to be applied as surrogate federal
law to the sentencing of federal offenders.250

203. In Pham,?51 the plurality observed, “To the extent that Pt IB of the Crimes Act 1914 (Cth) specifically
or impliedly provides for sentencing considerations which are different from otherwise applicable State
and Territory sentencing considerations, the Crimes Act is exclusive.” 252

245  Weininger v R (2003) 212 CLR 629, [16].

246  Buiv DPP (Cth) (2012) 244 CLR 638, [26]-[27].

247  Johnson v R (2004) 78 ALIR 616, [15].

248  Johnson v R (2004) 78 ALIR 616, [15].

249  Hiliv R (2010) 242 CLR 520, [21]. See “1.5 Applicability of the common law” and “1.7 The application of State
and Territory laws by Judiciary Act 1903, ss 68 and 79”.

250 Johnsonv R (2004) 78 ALIR 616, [15]. See also Lodhi v R [2007] NSWCCA 360, [81].

251  Rv Pham (2015) 256 CLR 550.

252  RvPham (2015) 256 CLR 550, [22] (French CJ, Keane and Nettle JJ; Bell and Gageler JJ agreeing on this ground).
The plurality went on to say ([23]) that a law of Victoria which provided for a sentencing judge to take current
sentencing practices into account was “to some extent ... capable of operating consistently with Pt IB of the
Crimes Act”. The plurality added, however, that the State law necessarily directed attention to current
sentencing practices in Victoria, whereas it was “implicit in Pt IB of the Crimes Act that a sentencing judge must
have regard to current sentencing practices throughout the Commonwealth.” Although the plurality did not say
so explicitly, the implication appears to be that the State provision was not made applicable to the sentencing
of federal offenders by s 68(1) or s 79 of the Judiciary Act 1903 (Cth) because it was inconsistent with the
requirements of s 16A of the Crimes Act.
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204. An example of the way in which sentencing considerations set out in s 16A of the Crimes Act 1914
(Cth) preclude the application of State law to the sentencing of a federal offender is provided by Ngo.253
In that case, the Western Australian Court of Appeal held that a State law which made detailed and
exhaustive provision as to the circumstances in which, and the extent to which, a court could give a
sentence discount for a plea of guilty was incapable of applying to the sentencing of a federal offender,
because it was inconsistent with s 16A(2)(g) of the Crimes Act 1914 (Cth), which made general and
unqualified provision to the effect that, if an offender has pleaded guilty, the sentencing court must take
the guilty plea into account in determining the sentence to be passed.

205. In general, scope will only arise for a specific State or Territory law relating to the exercise of
sentencing discretion to be picked up and applied to the sentencing of federal offenders where Part IB
(supplemented by the common law) makes no provision in relation to the matter dealt with by the State
or Territory law. A (rare) example of such a case is ONA.25* That case concerned a State law which
provided that in sentencing an offender a court must not have regard to any consequences that may
arise from the registration of the offender as a sexual offender. The State law was held not to be
inconsistent with the provisions of s 16A of the Crimes Act 1914 (Cth), and was held to apply to the
sentencing of a federal offender by (at least) s 79 of the Judiciary Act 1903 (Cth).

3.1.4 Guideline judgments on the exercise of sentencing discretion

206. In some States, an appellate court is empowered under State law to issue guideline judgments on
matters relating to sentencing.2>> It is at least doubtful whether such a guideline judgment can be given
specifically in relation to the sentencing of federal offenders, or whether a guideline judgment in general
terms is or could be rendered applicable by federal law to the sentencing of federal offenders.

207.  In Wong,?5¢ a majority (Gaudron, Gummow, Kirby and Hayne JJ) doubted whether the power of the
New South Wales Court of Criminal Appeal to issue guidelines extended to guidelines relating to the
sentencing of federal offenders. In any event, the High Court held that guidelines which had been issued
by the Court (which gave primacy to the quantity of the drug in question in sentencing for
Commonwealth drug offences) were inconsistent with the scheme of s 16A of the Crimes Act 1914 (Cth).

208.  In Atanackovic,257 the Victorian Court of Appeal considered whether a previous guideline judgment
of the Court relating to the use of community correction orders in sentencing was applicable to the
sentencing of federal offenders. The Court held that it was not: the guideline judgment could not be
accommodated by s 16A of the Crimes Act 1914 (Cth), did not satisfy the requirements of s 80 of the
Judiciary Act 1903 (Cth) and, accordingly, did not apply to the sentencing of federal offenders.

253  Ngov R [2017] WASCA 3.

254  Rv ONA (2009) 24 VR 197. Cf Sabel v R [2014] NSWCCA 101, [206]-[209].

255 NSW: Crimes (Sentencing Procedure) Act 1999 (NSW), Part 3, Div 4. Vic: Sentencing Act 1991 (Vic), Part 2AA.
Qld: Penalties and Sentences Act 1992 (Qld). WA: Part 2A; Sentencing Act 1995 (WA), s 143.

256 Wong v R (2001) 207 CLR 584.

257  Atanackovic v R (2015) 45 VR 179.
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3.2  Severity appropriate in all the circumstances —s 16A(1)

3.2.1 Appropriate severity (s 16A(1)) and the consideration of factors listed in s 16A(2)

209. The overarching requirement for a court in sentencing a federal offender is set out in s 16A(1) of the
Crimes Act 1914 (Cth), which provides:

(1) In determining the sentence to be passed, or the order to be made, in respect of any person for

a federal offence, a court must impose a sentence or make an order that is of a severity

appropriate in all the circumstances of the offence.
Note: Minimum penalties apply for certain offences—see sections 16AAA, 16AAB and 16AAC.

210. Under s 16A(2) (set out at [240] below), the court is required to take into account, in addition to any
other matters, such of the matters listed in that subsection as are relevant and known to the court.

211. In a series of decisions, the High Court has explained the effect of the requirement in s 16A(1) for a
sentencing court to impose a sentence or make an order of a “severity appropriate in all the
circumstances of the offence” and its interaction with the requirement in s 16A(2) to have regard to such
of the matters listed as are “relevant and known to the court”.

212.  In Wong,?>8 the majority held that it was impermissible, in a drug importation case, to single out the
qguantity of the drug as the chief determinant of the seriousness of an offence and a starting point for
assessing the sentence; such an approach was contrary to s 16A. Gaudron, Gummow and Hayne JJ
observed that s 16A provides no guidance about the accommodation that is to be made between the
general requirement in s 16A(1) that the sentence be of a severity appropriate in all the circumstances
of the offence and the very diverse list of matters in s 16A(2). The sentencing court must have regard to
all the matters listed in s 16A(2), to the extent that they are relevant and known to the court. To fasten
upon only some of the factors that are mentioned would depart from the legislative command.25°

213.  In Johnson,?%0 the Court held that, except to the extent stated in s 16A or s 16B of the Act, general
common law principles, such as the principle of totality, apply to the sentencing of a federal offender. In
Hili,2%1 after referring to Johnson, the plurality added that s 16A accommodates the application of some
judicially developed general sentencing principles because those principles give relevant content to the
statutory expression “of a severity appropriate in all the circumstances of the offence” used in s 16A(1),
as well as some of the expressions used in s 16A(2), such as “the need to ensure that the person is
adequately punished for the offence” (s 16A(2)(k)).

214. In Bui, 262 the Court emphasised that common law sentencing principles could only be
accommodated, in accordance with s 80 of the Judiciary Act 1903 (Cth), where s 16A left a gap for such
principles to fill. See “1.5 Applicability of the common law”.

215. In rejecting a contention that an offender was entitled to a reduction of sentence upon a successful
Crown appeal against sentence because of presumed stress or anxiety, the Court in Bui said, “Application

258  Wong v R (2001) 207 CLR 584.

259  Wong v R (2001) 207 CLR 584, [71]-[72].
260 Johnson v R (2004) 78 ALR 616.

261  Hiliv R (2010) 242 CLR 520, [25].

262 Buiv DPP (Cth) (2012) 244 CLR 638.
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216.

217.

218.

219.

220.

of an automatic discount would not be consistent with the requirement of s 16A(1) [of the Crimes Act
1914] that a sentence be appropriate in its severity in all the circumstances of the case” 263

In Pham,?%* the plurality said that, to the extent that Part IB of the Crimes Act 1914 (Cth) (which
includes s 16A) specifically or impliedly provides for sentencing considerations which are different from
otherwise applicable State and Territory sentencing considerations, the Crimes Act is exclusive.255

In Hili,2%¢ the Court held that giving effect to the principle that the severity of the sentence be
appropriate in all the circumstances meant that, when a sentence of imprisonment is imposed, there is
no judicially determined norm or starting point (whether expressed as a percentage of the head
sentence, or otherwise) for the period, or minimum period, a federal offender should serve in prison
before being released.

In Hatahet,2%7 the plurality noted that the probability of parole being granted, and any consequences
arising from a grant of parole being probable or not, were not factors listed in s 16A(2) of the Crimes Act
and said that they did not form part of the “circumstances of the offence” so as to engage s 16A(1).268
Jagot J said that the likelihood or unlikelihood of the offender being granted parole cannot be a
‘circumstance of the offence’ within the meaning of s 16A(1) “as that potential cannot be known at the
time of sentencing and is outside the control of the sentencing court” .25° The Court held that the common
law principle that a sentencing judge, in fixing a sentence of imprisonment, should not take into account
the likelihood of release on parole applied to the sentencing of a federal offender.270

In Weininger,2’! the Court considered the implications of the requirement in s 16A(2) that the
sentencing court must take into account such of the listed matters “as are relevant and known to the
court”. See “2.1.3 Relevant matters “known to the court”: Crimes Act 1914, s 16A(2)”.

A common theme of a number of decisions of the High Court, in relation to the sentencing of both
federal offenders and State or Territory offenders, has been that the outcome of the sentencing task
cannot be pre-empted or circumscribed by normative rules or prescriptive constraints as to the kind of
sentence that should ordinarily be imposed in any particular kind of case or the regard that should
ordinarily be had to any particular kind of consideration.272

263
264
265
266
267
268

269

270

271
272

Bui v DPP (Cth) (2012) 244 CLR 638, [19].

R v Pham (2015) 256 CLR 550.

R v Pham (2015) 256 CLR 550, [22] (French CJ, Keane and Nettle JJ; Bell and Gageler JJ agreeing on this ground).
Hili v R (2010) 242 CLR 520, [44].

R v Hatahet [2024] HCA 23.

R v Hatahet [2024] HCA 23, [14] (Gordon A-CJ, Gleeson and Steward JJ; Beech-Jones J agreeing generally). See
“4.8.8 Period or minimum period to be served is not a consideration in fixing a head sentence”.

R v Hatahet [2024] HCA 23, [57]. The same may be said of other possible future executive actions which may
affect the offender: for example, changed conditions of custody (“3.5.12 Conditions of custody”), visa
cancellation and deportation (“3.5.14 Prospect of cancellation of a visa and deportation”), the imposition of
penalty taxes, and cancellation of an occupational licence or the right to practice a profession (see “3.5.13 “Extra-
curial punishment” generally”).

R v Hatahet [2024] HCA 23, [26]-[28], [36]-[37] (Gordon A-CJ, Gleeson and Steward JJ; Beech-Jones J agreeing
generally), [55] (Jagot J).

Weininger v R (2003) 212 CLR 629.

Sabbah v R [2020] NSWCCA 89, [8]-[9] (McCallum JA, Coghlan J agreeing), citing Hoare v R (1989) 167 CLR 348,
[22] (error in treating a statutory directive to "have regard” to the fact that a prisoner may earn remissions on
sentence by good behaviour as being of itself a basis for increasing what would otherwise be seen as the
appropriate or proportionate head sentence); Wong v R (2001) 207 CLR 584, [74]-[76] (error in identifying a
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3.2.2 Requirements of s 16A also apply to fixing period of imprisonment to be served

221.

222.

If a custodial sentence is to be imposed, the requirement in s 16A(1) for a sentence or order to be of
a “severity appropriate in all the circumstances” (as well as the requirement to take into account the
matters listed in s 16A(2) to the extent that they are relevant and known to the court) governs the
determination not only of the appropriate head sentence but also of the pre-release period of a
recognizance release order273 (that is, an order under which an offender is to be conditionally released
after serving a specified period of a sentence or sentences of imprisonment). Section 16A governs the
passing of a sentence or the making of an order; a recognizance release order is defined in s 16(1) to
mean “an order made under paragraph 20(1)(b)” of the Act. Such an order must be “of a severity
appropriate in all the circumstances of the offence” (s 16A(1)). The same is true of the fixing of a non-
parole period?74 (that is, the minimum period of a term or terms of imprisonment before the offender is
eligible for release on parole).

See “4.10.1 Determining the length of the period of incarceration”.

3.2.3 No scope for presumption of imprisonment for an offence

223.

In Kovacevic,2’> a five-member bench of the Full Court of the Supreme Court of South Australia
considered the proper approach to the sentencing of an offender for sustained and deliberate fraud on
the Commonwealth. The plurality (Doyle CJ, Mullighan, Bleby and Martin JJ) affirmed that it is part of
the function of an appellate court to set standards for sentencing and that in performing that function,
the court may indicate that a certain type of offending is likely to attract a certain type of punishment (in
particular imprisonment) and indicate an appropriate sentence range for particular types of offending.276
But a sentencing standard cannot dictate a result in every case, or remove the need for consideration of
the facts of each case and the application of the relevant considerations to those facts.2’”” While it was

273
274

275
276
277

predetermined range of sentences attributing a particular weight to some factors while leaving the significance
of all other factors substantially unaltered); Markarian v R (2005) 228 CLR 357, [33] (error in proceeding on the
assumption that any offence of supply involving more than 250 grams of heroin is likely to be a worse case than
any offence involving only 250 grams or less), [39], [75] (error in taking a starting point giving notional
quantification to objective factors and making adjustments around that point); Hili v R (2010) 242 CLR 520, [37]-
[38] (error in applying a judge-made "norm" for the setting of a non-parole period in sentencing for federal
offences); Muldrock v R (2011) 244 CLR 120 (error in taking the statutory standard non-parole period as a
mandatory starting point for a two-stage sentencing process). To that list might be added references to Bui v
DPP (Cth) (2012) 244 CLR 638, [19] (the discretion under s 16A is inconsistent with an automatic discount for
presumed stress and anxiety from a successful prosecution appeal against sentence); DPP v Dalgliesh (a
pseudonym) (2017) 349 CLR 37 (error to adhere to a range of sentences that is demonstrably contrary to principle
in considering current sentencing practices); R v Hatahet [2024] HCA 23 (error to reduce an otherwise
appropriate sentence because of the perceived unlikelihood of the offender being released on parole).

R v Ruha; Ex parte DPP (Cth) [2011] 2 Qd R 456, [45]; Hili v R (2010) 242 CLR 520, [40]-[42].

The obligation in s 16A(1) to “impose a sentence or make an order that is of a severity appropriate in all the
circumstances of the offence” applies to the determination of a non-parole period: R v Hatahet [2024] HCA 23,
[28]. The reasoning in Hili v R (2010) 242 CLR 520, [39]-[44], which was concerned with the fixing of the pre-
release period of a recognizance release order, applies equally to the fixing of a non-parole period; see also R v
Ruha; Ex parte DPP (Cth) [2011] 2 Qd R 456, [46]; De Hollander v R [2012] WASCA 127, [77]-[83]. For this purpose
a non-parole period is properly to be regarded as part of the sentence to be imposed: R v Rajacic [1973] VR 636,
641.

Kovacevic v Mills (2000) 76 SASR 404.

Kovacevic v Mills (2000) 76 SASR 404, [30]-[31], [35].

Kovacevic v Mills (2000) 76 SASR 404, [32]. Compare Wong v R (2001) 207 CLR 584; Hili v R (2010) 242 CLR 520;
Barbaro v R (2014) 253 CLR 58, [41]; R v Pham (2015) 256 CLR 550.
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224,

225.

proper to say, for example, that for a particular type of offence an immediate term of imprisonment is
ordinarily likely to be required (in order to give effect to the relevant sentencing principles), it was not
appropriate to say that such a sentence is required absent truly exceptional circumstances.278

A similar approach was taken by the New South Wales Court of Criminal Appeal, in relation to the
sentencing of State offenders, in Parente.2’® An appellate court must not cross the boundary between
(properly) identifying the ‘unifying principles’” to be applied in any sentencing decision and
(impermissibly) imposing an unlegislated judicially-created constraint on the sentencing discretion.280

In Sabbah,?81 which concerned the sentencing of a federal offender, McCallum JA (with whom
Coghlan J agreed) disapproved two pre-Parente decisions in which the New South Wales Court of
Criminal Appeal had endorsed a proposition that the offence under consideration “should attract, in the
absence of cogent and compelling circumstances, some form of full-time custodial penalty.”?82 The
sentencing judge in one of those cases had purported to draw support for such a proposition from ss 16A
and 17A of the Crimes Act 1914 (Cth). McCallum JA observed that an examination of ss 16A and 17
“rebuts any pre-emptive conclusion as to the appropriate sentence for any particular offence” :283
e Therequirement of proportionality in s 16A(1) “is inherently inconsistent with the statement
of any proleptic norm” 284
e To say that the process of instinctive synthesis of relevant factors required by s 16A(2)28>
should ordinarily lead to the conclusion that a sentence of imprisonment must be imposed
for a particular kind of offence, without knowing the content of any of the mandatory
relevant considerations, “is to subvert the discretion”.286
e The requirement of s 17A that a sentence of imprisonment should not be imposed unless
“no other sentence is appropriate in all the circumstances of the case” was inconsistent with
any principle that offenders should ordinarily expect to go to gaol for an offence of a
particular kind.287

Accordingly, her Honour concluded, judicial statements “to the effect that particular classes of offenders
should or must ordinarily “go to gaol” cannot be treated as statements of binding principle” .288

3.2.4 Assessing the seriousness of the offence by reference to the maximum penalty

226.

The maximum penalty is one of many factors that bear upon the ultimate discretionary
determination of the sentence for the offence. Careful attention to maximum penalties will almost
always be required, first because the legislature has legislated for them; secondly, because they invite
comparison between the worst possible case and the case before the court at the time; and thirdly,
because in that regard they do provide, taken and balanced with all of the other relevant factors, a

278
279
280
281
282
283
284
285
286
287
288

Kovacevic v Mills (2000) 76 SASR 404, [39]-[45]. See also Moore v R [1999] FCA 448, [40]-[45].
Parente v R (2017) 96 NSWLR 633. See also R v Stamatov [2018] 2 Qd R 1, [93]-[100].
Robertson v R [2017] NSWCCA 205, [89] (Simpson JA); approved in Parente v R (2017) 96 NSWLR 633, [105].
Sabbah v R [2020] NSWCCA 89, [2]-[10].

R v Gittani [2002] NSWCCA 139, [17]; R v Institoris [2002] NSWCCA 8.

Sabbah v R [2020] NSWCCA 89, [4].

Sabbah v R [2020] NSWCCA 89, [4].

Markarian v R (2005) 228 CLR 357, [51] (McHugh J).

Sabbah v R [2020] NSWCCA 89, [4].

Sabbah v R [2020] NSWCCA 89, [5]-[6].

Sabbah v R [2020] NSWCCA 89, [10]. See also DPP (Cth) v Garside (2016) 50 VR 800, [61]-[62].
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227.

228.

229.

230.

yardstick.289 The maximum penalty signifies to sentencing judges (and to the community and to
offenders) the seriousness with which the legislature regards offences of the kind in question.290

The maximum sentence available for the offence can underscore the relevance of general
deterrence?®! and serves as a basis of comparison between the case before the Court and the worst
category of case.292

An offence may fall into the worst category of case, and therefore warrant the imposition of the
maximum prescribed penalty, notwithstanding that it is possible to imagine an even worse instance of
the offence.293 However sentencing judges should avoid referring to an offence as being, or not being,
within the “worst category”, as the term may be confusing, may be misunderstood and may lead to error;
where relevant, the judge should state in full whether the offence is or is not so grave as to warrant the
maximum prescribed penalty.294

The maximum penalty must be taken into account in determining the appropriate sentence, even if
that penalty exceeds a jurisdictional limit applicable to the court; a jurisdictional limit relates to the
sentencing court, not to the task of identifying and synthesising the relevant factors that are weighed to
determine the appropriate sentence.2?> Accordingly, if an indictable offence is determined summarily,
the court must have regard to the maximum penalty applicable to the offence — not the limit applicable
to the court — as the relevant yardstick in assessing the seriousness of the offence.2%¢ The court should
impose a penalty reflecting the objective seriousness of the offence, tempered if appropriate by
subjective circumstances, taking care only not to exceed the maximum jurisdictional limit.2%7 It is an
error for a court of summary jurisdiction to treat the jurisdictional limit, rather than the maximum
penalty, as reserved for the worst category of case.298

Because of the importance of the maximum penalty to the sentencing task, a misapprehension of
the applicable maximum penalty by the sentencing court will vitiate the exercise of the sentencing
discretion unless the error was immaterial.299

289
290
291
292
293
294
295
296

297

298

299

Markarian v R (2005) 228 CLR 357, [30]-[31]; Elias v R (2013) 248 CLR 483, [27].

R v Taylor [2022] NSWCCA 256, [60] (citing Muldrock v R (2011) 244 CLR 120, [31]).

R v Lambert (1990) 51 A Crim R 160.

Markarian v R (2005) 228 CLR 357, [39]; Lodhi v R [2007] NSWCCA 360.

R v Kilic (2016) 259 CLR 256, [18].

R v Kilic (2016) 259 CLR 256, [19]-[20].

Park v R (2021) 273 CLR 303, [19].

R v Doan (2000) 50 NSWLR 115, [27]-[36]. This principle has been applied in the sentencing of a federal offender:
see, e.g., Agora v Cobern [2015] WASC 440, [80]-[81]; Millard v Pomeroy [2022] ACTSC 319, [29].

R v Doan (2000) 50 NSWLR 115, [35]; R v Duncan [2007] VSCA 137, [17]-[20] (both cited with approval in Park v
R (2021) 273 CLR 303, [19]).

R v Doan (2000) 50 NSWLR 115, [35]; Attorney-General’s Application under s 37 of the Crimes (Sentencing
Procedure) Act 1999 (NSW) (No 2 of 2002) [2002] NSWCCA 515, [27] (both cited with approval in Park v R (2021)
273 CLR 303, [19], [23]).

E.g. R v Beary (2004) 11 VR 151, [20]-[21]; R v Carbone [2012] SASCFC 34, [46]-[53]; O’Hara v R [2021] WASCA
123, [40]. On an appeal, the hurdle for the prosecution to satisfy the court that the error is immaterial is quite
high, since the error consists of making a mistake as to the maximum penalty of a nature that could have made
a material difference to the sentence in the instinctive synthesis: Davies (a pseudonym) v R [2023] VSCA 225,
[66]-[68]. Although error was established in that case, leave to appeal was refused, as there was no reasonable
prospect that the Court would impose a lesser sentence ([96]).
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3.2.5 The availability of another offence with a lesser maximum penalty

231. In Liang,3% the Victorian Court of Appeal held that a sentencing judge must take into account in
mitigation of sentence that there was a ‘less punitive offence’ on which the prosecution could have
proceeded and which was ‘as appropriate or even more appropriate’ to the facts than the charge for
which the offender fell to be sentenced.

232.  InElias,3%1 the High Court disapproved the decision in Liang, and held that “There is no warrant under
the common law of sentencing for a judge to take into account the lesser maximum penalty for an offence
for which the offender could have been, but had not been, convicted” .302

233.  Accordingly, a sentence to be imposed on a federal offender should not be mitigated on the basis
that the offender could have been charged with a less serious offence (whether against a law of the
Commonwealth or a law of a State or Territory).

3.3 Other sentences not yet served — s 16B (totality principle)

234.  Section 16B of the Crimes Act 1914 (Cth) requires a court in sentencing a federal offender to have
regard to any sentence (federal, State or Territory) that the offender has not served, or any sentence
liable to be served through the revocation of a parole order or licence granted.

235. The Act accommodates the application of the common law principle of totality:303 that is, the
requirement that the sentencing judge impose an appropriate sentence for each offence and structure
the sentences such that the overall sentence is just and appropriate to the totality of the offending
behaviour.394 (See “4.9.2 Whether sentences should be concurrent or cumulative”.)

236. The common law principle requires consideration not only of all sentences imposed on the same
occasion, but also of sentences imposed previously to which the offender is still subject. That includes
sentences imposed in another State or Territory395 or even in another country. Section 16B embodies
the same principle.306

237.  The totality principle is not enlivened, and s 16B does not apply, if the offender has completed the
other sentence by the time of sentencing,3%7 even if the earlier sentence was completed only while the

300 Rvliang (1995) 82 A Crim R 39.

301 Eliasv R (2013) 248 CLR 483.

302 Eliasv R (2013) 248 CLR 483, [37].

303 Johnson v R (2004) 78 ALIR 616; Hili v R (2010) 242 CLR 520, [25]. The principle of totality is implicit not only in
s 16B but also in some provisions of s 16A of the Crimes Act 1914, such as s 16A(2)(c): see “3.4.3 Course of
conduct —s 16A(2)(c)”.

304 Mill v R (1988) 166 CLR 59, 62—63; Atai v R [2020] NSWCCA 302, [131]; Haak v R [2022] NSWCCA 28, [15]-[20].

305 Mill v R (1988) 166 CLR 59.

306 Postiglione v R (1997) 189 CLR 295, 307-9.

307 At common law, the principle of totality applies when a custodial sentence is to be imposed which will be
cumulative upon, or which will overlap with, an existing custodial sentence: R v Gordon (1994) 71 A Crim R 459,
466; Kerr v R [2008] NSWCCA 201, [29]-[32]; Tiba v R [2013] VSCA 302, [3], [35]; Vincent v R [2022] NSWCCA 210,
[70]-[72] (Fagan J; Ward P agreeing). In Vincent, Davies J (obiter dicta) ([45]) doubted this as a general
proposition, but made no reference to Gordon or to the cases which have followed it.
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238.

239.

3.4

240.

defendant was being held on remand for the federal offence for which the defendant then falls to be
sentenced.308

As to whether any other period of custody (that is, a period which is not custody for the offence and
is not to be taken into account under the totality principle and s 16B) may be taken into account in fixing
a term of imprisonment to be imposed on a federal offender, see “4.8.12 Taking into account other pre-
sentence custody”.

It has been said in some cases that there is a “second limb” of the principle of totality, that the total
of all the sentences must not be “crushing”3% (that is, it must not be such as to induce a feeling of
hopelessness or destroy any expectation of a useful life after release319). While it is widely acknowledged
that whether a total sentence is “crushing” may be relevant in determining whether it is appropriate,311
the proposition that a crushing sentence is necessarily contrary to the principle of totality, or is a separate
principle of sentencing, is contentious.312 In Azzopardi, 313 Redlich JA (Coghlan JA and Macaulay AJA
agreeing) said:

Whether a sentence offends the principle of totality is directed to the broader question whether the
total sentence is proportionate to the offender’s overall criminality. It is not dependent upon the
subjective views of the offender. Thus a sentence may offend the totality principle without being
‘crushing’. ... On the other hand, a crushing sentence may not necessarily offend the totality
principle though it may provide an indicator that it has infringed the principle. The subjective effect
of a total effective sentence upon the offender must be put in perspective. While relevant, it cannot
be regarded as of paramount importance.

Non-exhaustive list of matters — s 16A(2)

Section 16A(2) of the Crimes Act 1914 (Cth) sets out a non-exhaustive list of matters to which the
court must have regard when passing sentence. It provides:
(2) Inaddition to any other matters, the court must take into account such of the following matters
as are relevant and known to the court:
(a) the nature and circumstances of the offence;
(b) other offences (if any) that are required or permitted to be taken into account;

308

309

310
311

312

313

Visser v R [2015] VSCA 168, [160]-[168]. The Court in Visser also said ([165]) that the fact that the offender had
finished a term of imprisonment for different offending shortly before the imposition of a sentence may be a
relevant factor for the sentencing judge to take into account.

E.g. Roffey v Western Australia [2007] WASCA 246, [25]; DPP v Alsop [2010] VSCA 325, [30]. In R v Schmidt [2013]
1 Qd R 572, Fryberg J traced the origin of the proposition to a statement in Thomas, Principles of Sentencing,
which cites as authority for it an unreported English decision from 1970 which (as Fryberg J noted at [41]) has
not been discovered despite diligent research.

R v Yates [1985] VR 41, 48; R v MAK [2006] NSWCCA 381, [97].

See the summary of authorities in R v Schmidt [2013] 1 Qd R 572, [21]-[42] (Fryberg J); Hall v R [2021] NSWCCA
220, [77]-[91], [137]; Davidson v R [2022] NSWCCA 153, [302]-[322]. Whether a sentence is “crushing” may be
relevant in considering the significance of the offender’s age (see “3.4.13 Character, antecedents, age, means,
physical/mental condition — s 16A(2)(m)”) and may be relevant to the principle of rehabilitation (see “3.4.15
Prospects of rehabilitation —s 16A(2)(n)”).

Compare the judgments in JTR v Western Australia [2023] WASCA 131 of Buss P ([11]-[34]) on the one hand and
of Mitchell and Vandongen JJA ([181]-[196]) on the other.

Azzopardi v R (2011) 35 VR 43, [69]. See also Mohamed v R [2022] VSCA 136, [76] (whether a sentence is
“crushing” is not a separate sentencing principle).
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(c) if the offence forms part of a course of conduct consisting of a series of criminal acts of the
same or a similar character—that course of conduct;
(d) the personal circumstances of any victim of the offence;
(e) any injury, loss or damage resulting from the offence;
(ea) if an individual who is a victim of the offence has suffered harm as a result of the offence—
any victim impact statement for the victim;
(f) the degree to which the person has shown contrition for the offence:
(i) by taking action to make reparation for any injury, loss or damage resulting from the
offence; or
(i) in any other manner;
(fa) the extent to which the person has failed to comply with:
(i) any order under subsection 23CD(1) of the Federal Court of Australia Act 1976; or
(ii) any obligation under a law of the Commonwealth; or
(iii) any obligation under a law of the State or Territory applying under subsection 68(1)
of the Judiciary Act 1903;
about pre-trial disclosure, or ongoing disclosure, in proceedings relating to the offence;
(g) if the person has pleaded guilty to the charge in respect of the offence:
(i) that fact; and
(ii)  the timing of the plea; and
(iii) the degree to which that fact and the timing of the plea resulted in any benefit to the
community, or any victim of, or witness to, the offence;314
(h) the degree to which the person has cooperated with law enforcement agencies in the
investigation of the offence or of other offences;
(j) the deterrent effect that any sentence or order under consideration may have on the
person;
(ja) the deterrent effect that any sentence or order under consideration may have on other
persons; 315
(k) the need to ensure that the person is adequately punished for the offence;
(m) the character, antecedents, age, means and physical or mental condition of the person;
(ma)if the person’s standing in the community was used by the person to aid in the commission
of the offence—that fact as a reason for aggravating the seriousness of the criminal
behaviour to which the offence relates;316
(n) the prospect of rehabilitation of the person;

314

315

316

This paragraph in its current form was introduced by the Crimes Legislation Amendment (Sexual Crimes Against
Children and Community Protection Measures) Act 2020 (Cth), s 3 and Schedule 8, item 1; it applies in relation
to determining, on or after 20 July 2020, a sentence to be passed, or an order to be made, in respect of a person
for a federal offence that the person was charged with, or convicted of, on or after that date: see s 2(1) and
Schedule 8, item 7 of the amending Act. Prior to this amendment, s 16A(2)(g) provided, “if the person has
pleaded guilty to the charge in respect of the offence—that fact,”.

This paragraph was inserted by the Crimes Legislation Amendment (Powers, Offences and Other Measures) Act
2015 (Cth) and commenced operation on 27 November 2015.

This paragraph was inserted by the Crimes Legislation Amendment (Sexual Crimes Against Children and
Community Protection Measures) Act 2020 (Cth), s 3 and Schedule 8, item 2; it applies in relation to determining,
on or after 20 July 2020, a sentence to be passed, or an order to be made, in respect of a person for a federal
offence that the person was charged with, or convicted of, on or after that date: see s 2(1) and Schedule 8, item
7 of the amending Act.
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241.

242.

243,

3.4.
244,

245,

(p) the probable effect that any sentence or order under consideration would have on any of
the person’s family or dependants.

Section 16A(2), as originally enacted, was based on s 10 of the Criminal Law (Sentencing) Act 1988
(SA). That section had been described as having declared what had always been the position at common
law.317

As is plain from the opening words of the subsection (“In addition to any other matters ..."”), the list
does not purport to be exhaustive.318 Section 16A, on its proper construction, accommodates the
application of common law principles of sentencing, such as the principle of “totality” and some other
judicially developed general sentencing principles, because those principles give relevant content to the
statutory expression “of a severity appropriate in all the circumstances of the offence” used in s 16A(1),
as well as some of the expressions used in s 16A(2), such as “the need to ensure that the person is
adequately punished for the offence” (s 16A(2)(k)).319

As the chapeau to s 16A(2) makes clear, a sentencing court is required to have regard to the factors
listed in s 16A(2) only if they are “relevant and known to the court”. For further discussion of this
requirement, see “2.1.3 Relevant matters “known to the court”: Crimes Act 1914, s 16A(2)".

1 Nature and circumstances of offence — s 16A(2)(a)

Ascertaining and assessing the nature and circumstances of the offence is a fundamental part of
sentencing. It is critical to the assessment of the objective seriousness of the offending, which in turn is
essential to determining the weight to be given to sentencing purposes such as denunciation, community
protection, adequate punishment (s 16A(2)(k)), general deterrence (s 16A(2)(ja)), specific deterrence
(s 16A(2)(j)) and rehabilitation (s 16A(2)(n)). It also reflects the principle of proportionality,320 that is,
that the sentence should never exceed “that which can be justified as appropriate or proportionate to
the gravity of the crime considered in the light of its objective circumstances” 321 The nature and
circumstances of the offence may also shed light on other considerations, including (to mention just a
few) the circumstances of any victim (s 16A(2)(d)), injury, loss or damage resulting from the offence
(s 16A(2)(e)), the mental condition of the offender (s 16A(2)(m)) and parity with co-offenders.

The nature and circumstances of the offence may encompass a wide range of matters. These may
include (to mention only some examples): the extent of any planning or premeditation; the degree of
sophistication; the danger posed or harm caused to others; whether it involved a breach of trust or abuse
of position; whether it was of a kind that was difficult to detect or prosecute; any steps taken to avoid
detection or to destroy or conceal evidence; the offender’s state of mind; the role played by the offender
(and, if applicable, its relation to the roles played by others); the duration of the offending; and whether
it ceased voluntarily or ceased only because of investigation or detection. Relevant matters will vary
according to the type of offence committed: for example, for drug offences, the quantity, type, form,
purity and value of the drug (if known) will generally be relevant.

317
318
319
320
321

R v Adami (1989) 51 SASR 229, 233. Compare R v Sinclair (1990) 51 A Crim R 418, 430.
DPP (Cth) v El Karhani (1990) 21 NSWLR 370; Hili v R (2010) 242 CLR 520, [24].

Hili v R (2010) 242 CLR 520, [25].

Bahar v R (2011) 45 WAR 100, [44]-[45]; Doig v R [2023] NSWCCA 76, [8].

Hoare v R (1989) 167 CLR 348, 354 (emphasis in original).
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246. The motive or intention with which an offence is committed is relevant to the assessment of objective
seriousness, whether or not it is an element of the offence: for example the desire to profit from drug
trafficking would be relevant to the assessment of the objective seriousness of that crime.322

247. The nature and circumstances of the offence are required to be taken into account pursuant to
s 16A(2)(a), to the extent that they are “relevant and known to the court”. The implications of this
requirement are described above: “2.1.3 Relevant matters “known to the court”: Crimes Act 1914,
s 16A(2)".

248.  In Olbrich323 the High Court considered s 16A(2)(a) in the context of a federal offender who had
imported 1.1 kg of heroin in his luggage and who pleaded guilty to importing the heroin contrary to
s 233B of the Customs Act 1901 (Cth). It was unclear to the sentencing judge what precise role or position
the offender held in the criminal hierarchy relating to the importation of the drug.

249. A majority of the court (Gleeson CJ, Gaudron, Hayne and Callinan JJ) did not accept that the
identification of the precise nature of the offender’s involvement in an act of importation of prohibited
imports was an essential aspect of the sentencing process.32* The sentencing judge was required by
s 16A(2)(a) to take into account the nature and circumstances of the offence only to the extent that these
were “known to the court”.325 While an offender’s role in the criminal enterprise was relevant, the task
of sentencing was often required to be undertaken when it was not possible to establish the precise role
or position of the offender in the criminal hierarchy. In those circumstances, the sentencing judge should
concentrate on who the offender was and what the offender had done.326

250. It follows that a sentencing judge is entitled to treat proven offences of possession and attempting
to obtain possession of illicit drugs as very serious offences, even in the absence of precise evidence as
to the nature of the offender’s participation.32”

251.  Careful attention must be paid to the terms of the charge and how the prosecution case is put. For
example, if a person is charged with possession of child abuse material on a single day, it is an error to
take into account, as an aggravating circumstance, that they were in possession of the material over a
longer period of time.328 However it not an error for a sentencing court to have regard to the longer
period of possession “to neutralise any suggestion that possession for a single day only counted in favour
of a claim in mitigation.”329

252.  If the charge is a rolled-up charge (that is, a charge that would be objectionable for duplicity, as it
alleges more than one offence),339 the nature and circumstances of the offence for which the offender
is to be sentenced will include more than one criminal act; the sentencing court must assess the
criminality of the conduct as particularised.331 The more contraventions or episodes of criminality that

322 Elmirv R [2021] NSWCCA 19, [55].

323  Rv Olbrich (1999) 199 CLR 270.

324  Rv Olbrich (1999) 199 CLR 270, [13].

325 Rv Olbrich (1999) 199 CLR 270, [17].

326 R v Olbrich (1999) 199 CLR 270, [19]-[22]. See also “2.1 Fact-finding in federal sentencing”.
327 Rv Nicholas (2000) 1 VR 356; De La Espriella-Velasco v R (2006) 31 WAR 291.

328 Henderson v R [2024] ACTCA 3, [35]-[37].

329  Brierley v R [2022] NSWCCA 26, [17]-[19].

330 RvJones [2004] VSCA 68, [12]-[13].

331 RvKnight [2004] NSWCCA 145, [25]—[26].
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form part of the rolled-up charge, the more objectively serious the offence is likely to be.332 However
the offender is exposed only to the maximum penalty applicable to a single offence.333

3.4.2 Other offences taken into account —s 16A(2)(b)

253.  Section 16BA of the Crimes Act 1914 (formerly s 21AA) provides a procedure by which one or more
federal offences may be taken into account in sentencing an offender for another federal offence. Fora
description of s 16BA, see “6.5 Taking other offences into account”. The power to take an offence into
account in sentencing a federal offender is discretionary (s 16BA(2)). Taking an offence into account does
not affect the applicable maximum penalty (s 16BA(4)).

254.  The principles applicable to sentencing an offender when another offence is taken into account have
been authoritatively stated by the New South Wales Court of Criminal Appeal.334 Those principles apply
to the sentencing of a federal offender.33> Although an offender is not to be punished for the admitted
offence which is taken into account, offences taken into account may increase the penalty otherwise
appropriate, by giving greater weight to the need for specific deterrence and to the community’s
entitlement to extract retribution for serious offences.33¢ Therefore the practical effect of taking an
offence into account is that a more severe sentence, or a sentence of a more severe type, will usually
result.

255. There is no requirement to quantify the effect (even approximately) or to specify the sentence that
would otherwise have been imposed.337 Taking the other offence into account is merely a relevant factor
to be considered in the instinctive synthesis.338

256.  Apart from the procedure in s 16BA for taking other offences into account, another way in which a
sentencing court may have regard to other offending (for which the offender does not fall to be
sentenced) is by the practice of treating a charge as a representative charge339 (that is, as representative
of other admitted offending of the same type). See “3.4.3 Course of conduct —s 16A(2)(c)”.

3.4.3 Course of conduct —s 16A(2)(c)

257.  Where an offence forms part of a course of conduct consisting of a series of criminal acts of the same
or a similar character, regard must be had to that course of conduct.34? A course of conduct within

332 R v Richard [2011] NSWSC 866, [65](f); R v Glynatsis [2013] NSWCCA 131, [66]; R v De Leeuw [2015] NSWCCA
183, [116]; DPP (Cth) v Phan [2016] VSCA 170, [60]; DPP (Cth) v CCQ [2021] QCA 4, [176].

333  RvJones [2004] VSCA 68, [13]; R v Donald [2013] NSWCCA 238, [85].

334  Attorney General’s Application Under s37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 2002 (2002) 56
NSWLR 146; Abbas v R [2013] NSWCCA 115; llic v R (2020) 103 NSWLR 430, [11]-[13].

335 Rvlamella [2014] NSWCCA 122, [48]; DPP (Cth) v KMD [2015] VSCA 255, [82]-[88]; Soyke v R [2016] NSWCCA
112, [67]; Le v R [2017] NSWCCA 26; Atai v R [2020] NSWCCA 302, [123]; Elzein v R [2021] NSWCCA 246, [253].

336  Attorney General’s Application Under s37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 2002 (2002) 56
NSWLR 146, [42].

337 Martellotta v R [2021] NSWCCA 168, [72].

338 Abbas v R [2013] NSWCCA 115, [22].

339 As to the differences between a rolled-up charge and a representative charge, see R v Jones [2004] VSCA 68,
[12]-[13].

340 This paragraph does not apply merely because a single offence under consideration itself consists of a course of
conduct: R v Jousif [2017] NSWSC 1299, [258]. (Although this sentence was overturned on appeal in Elomar v R
[2018] NSWCCA 224, the appeal decision does not affect the validity of this observation.) However the fact that
a single offence is committed over a period of time and involves a number of discrete acts is relevant to assessing
the seriousness of the offence: see “3.4.1 Nature and circumstances of offence —s 16A(2)(a)”.
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258.

259.

260.

261.

paragraph 16A(2)(c) may consist of conduct within one hour34! or over a number of years.342 Whether
the conduct is sufficiently connected to constitute a course of conduct is a question of fact and degree.343

The fact that offending forms part of such a course of criminal conduct may be relevant in more than

one way.344

First, it may be relevant to the application of the principle of totality.34> If the offender is to be
sentenced for offences which form part of a course of conduct, and is being sentenced or has been
sentenced for other offences committed as part of the same course of conduct, the sentencing court
must have regard to the totality of the offending conduct in fixing sentence.34¢ The principle acts as a
check on the sentence to be imposed. It is an error to have regard to the ‘totality’ of the offending as an
aggravating factor in fixing sentences for each individual offence.34”

Second, while the existence of a course of conduct does not permit double punishment of the
offender,348 the fact that the instant offending formed part of a course of criminal conduct may be
relevant in putting the offending in context. Such a course of conduct may show that the offending for
which the offender is to be sentenced was not an isolated incident, or was planned and premeditated
and not spontaneous or opportunistic,34° or it may cast light on the motivation, commitment or role of
the offender or the scale of the offending3>0 — matters which are relevant to considering the nature and
circumstances of the offence (s 16A(2)(a)), ensuring that the offender is adequately punished for the
offence (s 16A(2)(k)), and determining the need for specific deterrence (s 16A(2)(j)).

Third, offending as part of a course of criminal conduct may also reduce or negate mitigating factors
that would otherwise have applied. For example, it may undermine a claim that the offending was out
of character3>1 or was prompted by temporarily impaired mental functioning (see s 16A(2)(m)) or that

341
342
343

344

345

346

347
348
349

350
351

E.g. Rv Copeland (No 2) (2010) 108 SASR 398.

E.g. Fitzgerald v R [2015] NSWCCA 266.

In R v Kruezi (2020) 6 QR 119, [100]-[111], Williams J considered that it was open to the sentencing judge to
conclude that the commission of two offences of a different character, committed more than five months apart,
constituted a course of conduct within s 16A(2)(c) on the basis that they were “motivated by the same ideology
and the same religious beliefs and the same extremism which led to each of those being the rationale for the
offence” ([109]). (McMurdo and Mullins JJA expressed no view on the question as they considered that it was
not apparent that the judge had characterised the offending as a course of conduct ([11]).)

Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders (ALRC 103, 2006),
[6.59]-[6.66].

Putland v R (2004) 218 CLR 174, [91] (Kirby J, dissenting); Weininger v R (2003) 212 CLR 629, [57] (Kirby J,
dissenting); Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders (ALRC
103, 2006), [6.65].

See, e.g., Mill v R (1988) 166 CLR 59, 63; Postiglione v R (1997) 189 CLR 295, 308; Pearce v R (1998) 194 CLR 610,
[45]. Although the totality principle is not explicitly referred to in s 16A of the Crimes Act 1914, common law
totality principles are applicable to the sentencing of a federal offender: Johnson v R (2004) 78 ALIR 616. The
principle is also reflected in the requirement in s 16B to take into account other sentences not yet served: see
“3.3 Other sentences not yet served — s 16B (totality principle)”.

E.g. Sigalla v R [2021] NSWCCA 22, [113]-[127].

See, e.g., Baumer v R (1988) 166 CLR 51.

E.g. Kovacevic v Mills (2000) 76 SASR 404, [37]; R v Host [2015] WASCA 23, [145](c); Ngo v R [2017] WASCA 3,
[63](c); Elzein v R [2021] NSWCCA 246, [252].

E.g. Ngo v R [2017] WASCA 3, [63](a).

Weininger v R (2003) 212 CLR 629, [25]-[29]. It is sometimes said that over the course of a period of offending,
the offender ceased to be a person of good character, but was merely a criminal who had not yet been caught:
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262.

263.

the offender was contrite (s 16A(2)(f)), or had good prospects of rehabilitation (s 16A(2)(n)). A course of
conduct may be relevant to assessing the weight to be given to specific deterrence (s 16A(2)(j)), or to a
guilty plea (s 16A(2)(g)) or to cooperation (s 16A(2)(h)). Any of these examples (which are by no means
exhaustive) ultimately go to ensuring that the sentence is appropriate (s 16A(1)).

There is controversy over whether the course of conduct referred to in s 16A(2)(c) may include
offences of which the offender has not been found guilty. In Weininger,352 Callinan J expressed the view,
obiter dicta, that it could; his Honour considered that the difference in the language used in s 16A(2)(b)
and s 16A(2)(c) implied that the reference to “a series of criminal acts of the same or a similar character”
in the latter was not confined to offences of which the offender had been found guilty. Kirby J in the
same case, in dissent, expressed a contrary view.353

The view of the CDPP is that, at the least, other criminal conduct which the offender has admitted,
or which has been proven beyond reasonable doubt, could constitute “criminal acts of the same or a
similar character” within 16A(2)(c). In this way, a sentencing judge may properly deal with charges which
are treated, by agreement, as representative charges, that is, as examples of a series of criminal acts
constituting a course of conduct rather than merely as single instances.354 Courts in sentencing federal
offenders have often dealt with charges as representative counts;3%> s 16A(2)(c) provides a sound
foundation for doing so.35¢

3.4.4 Circumstances of any victim —s 16A(2)(d)

264.

265.

The personal circumstances of a victim must be taken into account.

Whether a person should be considered a “victim” requires consideration of the particular offence
for which sentence is being passed.357 The term “victim” is to be construed broadly: it may include, for
example, a person who witnesses an offence of violence, or an unwitting acquaintance or friend who is
recruited and manipulated in the commission of a dishonesty offence.3°®8 The victims of firearms
trafficking potentially include police and others who may be adversely affected by unlawful use of the
unrecovered trafficked firearms.35° For insider trading and customs offences, the categories of victims
may be large or diffuse groups.360 However, in the context of a grooming offence, the term “victim” has
been confined to the primary victim, not family members.361

352
353
354
355
356

357
358
359
360
361

cf R v Ruggiero [1998] SASC 6989, [37]; R v Schneider (1988) 37 A Crim R 395, 397; R v Smith [2000] NSWCCA
140, [20]-[22].

Weininger v R (2003) 212 CLR 629, [112], [122].

Weininger v R (2003) 212 CLR 629, [57].

The conceptual basis for representative charges is described by Batt JA in R v SBL [1999] 1 VR 706, 725-6.

An example is DPP v Chatterton [2014] VSCA 1.

See Australian Law Reform Commission, Same Crime, Same Time: Sentencing of Federal Offenders (ALRC 103,
2006), [6.66].

R v Nahlous [2013] NSWCCA 90, [102]-[103].

Kabir v R [2020] NSWCCA 139, [61]-[65].

R v Manuel [2020] WASCA 189, [84].

R v Nahlous [2013] NSWCCA 90, [103].

R v Nahlous [2013] NSWCCA 90, [104]. Where the offender is also a family member, the paradoxical
consequence of this approach is that proven suffering caused to a family member (for example, a parent of the
primary victim) by reason of the offending does not fall for consideration as an aggravating factor, but probable
hardship to that person by reason of the sentence or order must be taken into account as a mitigating factor
(s 16A(2)(p)). Nahlous may require reconsideration given the increasing understanding of the far-reaching
effects of sexual offending, especially against children.
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266. The circumstances of any victim will often be relevant as part of the nature and circumstances of the
offence (s 16A(2)(a)). A court sentencing a federal offender is also required to have regard to any injury
loss or damage resulting from the offence (s 16A(2)(e)) and any victim impact statement (s 16A(2)(ea)).

267.  Additional requirements to take into account the circumstances of a victim apply in relation to certain
Commonwealth child sex offences.

268.  Since 1994, a court sentencing an offender for a sexual offence against a child which was committed
outside Australia (originally in Division 2 of Part IlIA of the Crimes Act 1914 and then the successor
offences in Subdivision B of Division 272 of the Criminal Code (Cth)) has been required to take into
account the age and maturity of the person in relation to whom the offence was committed, so far as
these matters are “relevant and known” to the court.32 These requirements continue to apply to
sentencing for such offences if they were committed before 23 June 2020.

269. These requirements were expanded in their application and their scope by amendments to the
Criminal Code (Cth) in 2020.363 The legislation as amended applies in sentencing an offender for any of
the following sexual offences under the Code, if the offence was committed on or after 23 June 2020:364

e Offences against Subdivision B of Division 272 of the Code (ss 272.8-272.15A: sexual
offences against children outside Australia) — sentencing requirement imposed by s 272.30
of the Code;

e Offences against Subdivision C of Division 471 of Part 10.5 of the Code (ss 471.24—-471.26:
offences relating to use of postal or similar service involving sexual activity with person
under 16) — sentencing requirement imposed by s 471.29A of the Code;

e Offences against Subdivision F of Division 474 of Part 10.6 of the Code (ss 474.25A-474.27A:
offences relating to use of carriage service involving sexual activity with, or causing harm
to, person under 16) — sentencing requirement imposed by s 474.29AA of the Code.

Under each of these provisions, in determining the sentence to be passed on an offender for an offence
to which the requirement applies, the court must take into account, so far as the matter is relevant and
known to the court:

e the age and maturity of the person in relation to whom the offence was committed;

e if that person was under 10 when the offence was committed, that fact as a reason for
aggravating the seriousness of the criminal behaviour to which the offence relates; and

e the number of people involved in the commission of the offence.

So, for example, when the offence consists of online grooming of a child, the age and maturity of the
child would plainly be relevant in assessing the seriousness of the offence.

270. The relevant offences also apply where the offence was committed in relation to a fictitious
person:365 for example, an offence consisting of the online grooming of a child under the age of 16 years,
in which the part of the child is played by a police officer. In the view of the CDPP, the references to “the
person in relation to whom the offence was committed” include such a case.

362 Crimes Act 1914 (Cth), s 50FD; Criminal Code (Cth), s 272.30.

363 Crimes Legislation Amendment (Sexual Crimes Against Children and Community Protection Measures) Act 2020
(Cth), s 3 and Sch 9.

364 Crimes Legislation Amendment (Sexual Crimes Against Children and Community Protection Measures) Act 2020
(Cth), Sch 9, Item 5.

365 Criminal Code (Cth), ss 272.14(4), 272.15(4), 272.15A(4), 471.28(2), (2A), 474.28(9), (9A).
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3.4.5 Injury, loss or damage resulting from the offence — s 16A(2)(e)

271. A wide range of matters may be taken into account under this heading. They include:

e injury, loss or damage caused to individual victims,3%6 even if the individual victims or their
individual losses cannot be identified;367

e financial or other property loss to the Commonwealth or a public authority, including public
revenue foregone;368

e damage to the Australian economy caused by cartel activities;3%°

e damage to the integrity of markets caused by insider trading or market manipulation,379 or
by the bribery of foreign officials (even if no bribe is ultimately paid);371 or

e damage to the reputation or integrity of an important public institution.372

272.  Injury, loss or damage to property or financial interests must be assessed in a realistic way.373 If
voluntary reparation has been made, it should be taken into account in assessing the loss to the victim;
the position may be different where the payment is made under compulsion.374

273.  Inthe case of joint offenders, each offender may be regarded as severally responsible for the whole
of any resulting loss or damage.375

274.  “Injury, loss or damage resulting from the offence” does not encompass injury, loss or damage to the
offender, such as expenditure incurred (and not recovered) in connection with the commission of the
offence.376

3.4.6 Victim impact statements —s 16A(2)(ea)

275.  This paragraph requires a court to have regard to any victim impact statement (VIS) for an individual
who has suffered harm as a result of the offence.377 “Victim” must be taken to have the same meaning
as in s 16A(2)(d), as to which see “3.4.4 Circumstances of any victim —s 16A(2)(d)”.

366 E.g. DPP (Cth) v Boyles (a pseudonym) [2016] VSCA 267, [55], [94].

367 Kamay v R (2015) 47 VR 475, [46]-[52].

368 E.g. Rv Alimic [2006] VSCA 273, [10]; R v Host [2015] WASCA 23, [145](e). Offences against the revenue are not
victimless crimes; everybody suffers: DPP (Cth) v Milne [2001] VSCA 93, [12]; Aitchison v R [2015] VSCA 348, [79].

369 E.g. DPP (Cth) v Nippon Yusen Kabushiki Kaisha (2017) 254 FCR 235, [250]-[252], [298], [300].

370 E.g. Rv Curtis (No 3) [2016] NSWSC 866, [24].

371 E.g. Elomarv R [2018] NSWCCA 224, [72]-[87].

372 E.g. Kamay v R (2015) 47 VR 475, [50].

373  For example, in Billis v R (WA SC (Full Court), 24 February 1997, unreported), the conduct of the offender led to
a considerable fall in the market price of shares held by the victim. Had the victim then sold the shares, there
would have been a considerable loss. But by the time the victim sold the shares, the market price had recovered,
and the victim sold them for a profit. In those circumstances, the Court held that the sentencing judge had erred
in treating as a serious aggravating factor the fact that the offending had damaged the victim by causing a
reduction in the value of the shares.

374  Rv Host [2015] WASCA 23, [24]-[25].

375 Rv Boughen [2012] NSWCCA 17, [55]-[56]; R v Melrose [2016] QCA 202, [16]-[17].

376  Whisson v Mead (2006) 95 SASR 124.

377 The paragraph was inserted in 2013. It applies to offences committed, or alleged to have been committed, on
or after 29 June 2013. Previously any use of victim impact statements in sentencing of federal offenders was
based on State and Territory procedural laws applied as surrogate federal law, together with s 16A(2)(d) and (e)
of the Crimes Act 1914.
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276.  The definition of who can provide a VIS and what it can contain are set out in s 16AAAA(1) of the
Crimes Act 1914 (Cth). In contrast to some State provisions, a Commonwealth VIS may be oral or in
writing, but must be signed or otherwise acknowledged by the maker of the statement.

277.  Under s 16AB of the Crimes Act 1914 (Cth):
e only one VIS can be given per victim, unless the court grants leave;
e noimplication is to be drawn from the absence of a VIS; and
e the accused may test the facts in a VIS by cross examining the maker only if leave is granted
by the court.

278. There is no prescribed form of VIS but a pro forma Commonwealth VIS has been developed by the
CDPP.

3.4.7 Degree to which contrition is shown — s 16A(2)(f)

279.  This paragraph requires consideration of “the degree to which the person has shown contrition for
the offence ... by taking action ... or in any other manner”. That is, contrition must be “shown” by the
offender. Actions will often speak louder than words.378

280. There is a significant difference between regret for the consequences of conduct and contrition for
the conduct. Remorse is contrition or shame at the commission of an offence, not regret as to its
consequences to the offender.379

281. A plea of guilty or the making of reparation is usually accepted as a demonstration of contrition; if
so, it must be taken into account under s 16A(2)(f).380 Genuine contrition also enhances the offender’s
prospects of rehabilitation (s 16A(2)(n)) and reduces the need for specific deterrence (s 16A(2)(j)).381

282.  Acourtis not obliged to treat the making of reparation or a guilty plea as demonstrating contrition.382
Contrition, if relied upon and not conceded by the prosecution, must be established by the offender.383
A judge is not bound to accept hearsay evidence of what the offender said to a psychologist or
psychiatrist, let alone testimonials or assertions from the Bar table.38* Nothing in s 16A(2)(f) requires a

378 Cf Patel v R [2022] NSWCCA 93, [51] (“The most powerful evidence of the applicant’s contrition is not his
expressions of remorse which after all are mere words, but the steps he has actually taken, and the influence
those steps have had on others”).

379 Linv R[2023] NSWCCA 304, [53].

380 Wangsaimas v R (1996) 6 NTLR 14; R v Lovel [2007] QCA 281.

381 Barbarov R [2012] VSCA 288, [39].

382 Issac v R [2024] NSWCCA 2, [84]. Relevant factors in that case ([85]) were that there was no sworn evidence
from the offender, no evidence of any financial hardship in repaying the money, and it was inevitable that the
offender would be required to pay the full outstanding amount.

383 Cf Newman v R [2018] NSWCCA 208, [29]-[31].

384 Barbaro v R [2012] VSCA 288, [38]. See also “2.1.6 Hearsay assertions and untested statements about an
offender’s state of mind”. If received at all, untested self-serving assertions by an offender in the form of a letter,
statement or affidavit will generally be treated with considerable circumspection and scepticism, and may be
deserving of little or no weight: see the summary of relevant principles in Imbornone v R [2017] NSWCCA 144,
[57]. In Diaz v R [2019] NSWCCA 216, [48], Button J (with whom Gleeson JA and Lonergan J agreed) observed
that “such untested documents are often unpersuasive; indeed, they can sometimes do more harm than good in
proceedings on sentence”.
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sentencing judge to place any particular weight on untested statements made by an offender to a
psychologist or other third party.38>

283. Payments made pursuant to a pecuniary penalty order under the Proceeds of Crime Act 2002 (Cth)
cannot be taken into account as showing contrition.38¢ In Host,387 two reasons were given for this
conclusion. First, s 16A(2)(f) of the Crimes Act 1914 (Cth) only refers to voluntary action on the part of
the offender (and not to payments made pursuant to a legal obligation).388 Second, s 320(d) of the
Proceeds of Crime Act 2002 (Cth) precludes a sentencing court from having regard to a pecuniary penalty
order under the Act. On its proper construction, s 320(d) not only precludes a court from having regard
to the mere fact of a pecuniary penalty order but also to any action taken in consequence of it.38°
Paragraph 16A(2)(f) of the Crimes Act 1914 (Cth) is to be read subject to s 320(d) of the Proceeds of Crime
Act.3%0

284. A sentencing judge is entitled to have regard to a plea of not guilty as relevant to an assessment of
contrition or lack of contrition; to do so does not offend the principle that an offender is not to be
penalised by reason of pleading not guilty.3°1

285.  Where contrition is a significant issue and is addressed in submissions, the failure of the sentencing
court to refer to it in the reasons for sentence may support a conclusion that it was not duly
considered.392

3.4.8 Guilty plea to the charge —s 16A(2)(g)

286. If the offender has pleaded guilty, that fact must be taken into account: Crimes Act 1914 (Cth),
s 16A(2)(g). With effect from 20 July 2020,393 the court must also take into account, under that
paragraph, “the timing of the plea” and the degree to which the fact and the timing of the plea “resulted
in any benefit to the community, or any victim of, or witness to, the offence”.

287.  Although s 16A(2) does not refer to the converse circumstance, where the offender pleads not guilty,
it is well-established that a plea of not guilty is not to be treated as an aggravating factor.3%

288.  Failure to state that a plea has been taken into account: If a sentencing court has taken into account
a plea of guilty as a mitigating factor, it should make clear that it has done so. However the long-standing

385 Baladjam v R [2018] NSWCCA 304, [277]; cf. Singh v R [2018] NSWCCA 60, [31]; Alameddine v R [2020] NSWCCA
232, [193].

386 R v Host [2015] WASCA 23.

387 RvHost [2015] WASCA 23.

388 R v Host [2015] WASCA 23, [115](c), [190]-[191].

389 RvHost [2015] WASCA 23, [2]-[19], [103]-[110], [194]-[196].

390 R v Host [2015] WASCA 23, [22]-[23], [197]; see also the construction adopted by Buss JA, [111]-[115].

391 RvShatku [2018] SASCFC 77, [10], [36]-[41].

392  Patel v R [2022] NSWCCA 93, [52]. See “2.4 Whether failure to refer to a sentencing consideration necessarily
evinces error”.

393  Crimes Legislation Amendment (Sexual Crimes Against Children and Community Protection Measures) Act 2020
(Cth), s 3 and Schedule 8, item 1. The amendment applies in relation to determining, on or after 20 July 2020, a
sentence to be passed, or an order to be made, in respect of a person for a federal offence that the person was
charged with, or convicted of, on or after that date: see s 2(1) and Schedule 8, item 7 of the amending Act. In
Hayward v R (Cth) [2021] NSWCCA 63, [96], the CCA applied s 16A(2)(g) in its amended form to the resentencing
of an offender following a successful appeal against a sentence which had been imposed before the amendment
came into effect.

394  Siganto v R (1998) 194 CLR 656; Cameron v R (2002) 209 CLR 339, [12], [41], [65](3).
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practice is that an appellate court will not generally infer merely from the failure of a sentencing court to
refer to a plea of guilty, without more, that it has been overlooked.39> On the other hand, in Noble39
the New South Wales Court of Criminal Appeal held that the failure of a court sentencing a federal
offender to refer at all to a plea of guilty as a material consideration necessarily constitutes error. It
remains to be determined whether such a strict approach will be applied by appellate courts in other
jurisdictions.397

289.  Subjective value of a plea: A guilty plea may be an indication of contrition or remorse, and may be
mitigating in that way: see “3.4.7 Degree to which contrition is shown —s 16A(2)(f)".

290. A plea will usually be taken as evidence of contrition, but the circumstances of the case (including
the timing of the plea and the strength of the prosecution case) may support an inference that the plea
has resulted from the recognition of the inevitable and so qualifies the extent of genuine contrition.398

291. A plea may also be taken into account as evincing a willingness on the part of the offender “to
facilitate the course of justice” 399 for example by bringing an early end to criminal proceedings, by
sparing witnesses the strain of giving evidence, and by saving the community the cost of a trial.
Willingness to facilitate the course of justice does not necessarily manifest contrition but has long been
treated as capable of being taken into account under s 16A(2)(g).

292. These subjective factors — focusing on the state of mind of the offender — are often considered by a
sentencing court in assessing the offender’s prospects of rehabilitation (s 16A(2)(n)) and the need for
specific deterrence (s 16A(2)(j)).

293. In Thomas,*90 the Victorian Court of Appeal said, “a ‘willingness’ to co-operate in the administration
of justice will almost always be inferred from the fact of the plea”. However the New South Wales Court
of Criminal Appeal has held that if willingness to facilitate the course of justice is relied upon as a
mitigating factor, it should be established on the balance of probabilities and the court should state if it
is satisfied that the plea was motivated partly or largely by the inevitability of conviction, or that no
finding can be made.401

294.  Although an offender’s willingness to facilitate the course of justice is closely related to the concepts
of remorse and contrition, there will be cases where it will be necessary for a sentencing judge to address
each consideration, especially where discrete submissions have been made in support of separate

395 See "2.4 Whether failure to refer to a sentencing consideration necessarily evinces error".

396 Noble v R [2018] NSWCCA 253, [10]. [41]. The Court applied the approach taken in Edwards v R [2017] NSWCCA
160, even though that approach was based on the requirements of State legislation in NSW, which have no
counterpart in the Crimes Act 1914 (Cth) (see R v Thomson (2000) 49 NSWLR 383, [52]). In contrast to the
position applicable to sentencing for State offences, in sentencing a federal offender in NSW there is no
requirement to specify the extent of any reduction for a plea of guilty: see “6.8 Specifying a discount for a guilty
plea”.

397 InJones v Commissioner of Taxation [2019] WASC 325, [44], and in Schulz v Coyne [2019] WASC 329, [30], Hill J,
citing Noble, held that the failure of a magistrate to refer in sentencing remarks to the fact of a guilty plea was
sufficient to show error.

398  Phillips v R (2012) 37 VR 594, [15]-[18], [36], [61], [64], [68]-[74]; DPP (Cth) v Thomas (2016) 53 VR 546, [5].

399 Cameron v R (2002) 209 CLR 339.

400 DPP (Cth) v Thomas (2016) 53 VR 546, [139].

401 Chuang v R [2020] NSWCCA 60, [18]. If the surrounding circumstance do not support an inference that a plea
was motivated by willingness to facilitate the course of justice, the court may be reluctant to draw such an
inference if the offender has not given evidence on the plea hearing: e.g. Elzein v R [2021] NSWCCA 246, [262].
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findings with respect to the utilitarian value of the plea of guilty, remorse, and facilitation of the course
of justice.?02 However double counting must be avoided.403

295.  Utilitarian value of a plea: The issue about the relevance of a guilty plea which has proven more
controversial is whether it is also mitigating purely for its utilitarian (or objective) value. A guilty plea
usually has beneficial effects, such as avoiding the cost and delay of a trial, bringing finality to criminal
proceedings and sparing witnesses the ordeal of giving evidence. A plea may have such utilitarian value
even if the offender lacks any contrition or remorse, and pleads guilty only in the face of a strong
prosecution case and in the hope of receiving a lesser sentence.?04 The strength of the prosecution case
is irrelevant to an assessment of the utilitarian value of the plea.40>

296. In Cameron,%% a majority of the High Court held that, apart from remorse or acceptance of
responsibility, the only rationale for a plea of guilty being taken into account in mitigation was if the plea
is seen, subjectively, as the willingness of the offender to facilitate the course of justice, and not on the
basis that the plea has saved the community the expense of a contested hearing.407

297. The position regarding sentencing of federal offenders was somewhat uncertain following Cameron.

298. In Tyler,%8 the New South Wales Court of Criminal Appeal held that (in the absence of contrary
statutory provision), Cameron specifically precluded a court from taking into account the utilitarian value
of a plea of guilty; accordingly arguments that the sentence imposed on a federal offender should be
reduced purely for its utilitarian benefits could not be sustained. Tyler was applied in a number of
subsequent decisions in New South Wales,*%9 until 2018, when the decision in Xiao*1? was handed down.

299.  In Harrington,*11 a majority of the Australian Capital Territory Court of Criminal Appeal followed and
applied Tyler in relation to the sentencing of a federal offender.

300. In Thomas,*12 the Victorian Court of Appeal held that, contrary to Tyler, the utilitarian benefit of a
plea of guilty must be taken into account in sentencing a federal offender. The Court held that the
decision in Cameron did not mandate a contrary conclusion.

301. In Xiao,*13 a five-member bench of the New South Wales Court of Criminal Appeal declined to follow
Tyler and instead followed the decision in Thomas.

402  Giles-Adams v R [2023] NSWCCA 122, [79]. In that case, the Court held ([83]) that the absence of any reference
to the offender’s facilitation of the course of justice, where that factor had been discreetly addressed and
conceded by the Crown, and had been alluded to in sentencing a co-offender, constituted error.

403  Chuang v R [2020] NSWCCA 60, [19].

404  Phillips v R (2012) 37 VR 594.

405  Phillips v R (2012) 37 VR 594, [64]-[65]; Nicholls v R [2016] VSCA 300, [26]; DGF v R [2021] WASCA 4, [49]. CfRv
Nicholas [2019] ACTCA 36, [55]-[61].

406 Cameronv R (2002) 209 CLR 339.

407 Cameronv R (2002) 209 CLR 339, [11]-[15] (Gaudron, Gummow and Callinan JJ).

408 Tyler v R [2007] NSWCCA 247, [110]-[114].

409 E.g. Danial v R [2008] NSWCCA 15, [27]-[29]; Isaac v R [2012] NSWCCA 195, [24]-[27]; Cv R [2013] NSWCCA 81,
[33]. See also Rv Saleh [2015] NSWCCA 299, [5].

410 Xigo v R (2018) 96 NSWLR 1.

411 Rv Harrington (2016) 11 ACTLR 215.

412  DPP (Cth) v Thomas (2016) 53 VR 546.

413  Xiao v R (2018) 96 NSWLR 1.
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302. The decisions in Thomas and Xiao have been followed and applied by appellate courts in
Queensland,*14 Western Australia®!> and Tasmania*1® in relation to the sentencing of federal offenders.

303. There appeared to be no decision of an appellate court in South Australia or the Northern Territory
which would bind a sentencing court in that jurisdiction to decline to have regard to the utilitarian benefit
of a guilty plea in sentencing a federal offender.417

304. By an amendment to s 16A(2)(g) which applies from 20 July 2020,418 a court sentencing a federal
offender is required to take into account not only the fact of the plea but also its timing and the degree
to which the fact and the timing of the plea “resulted in any benefit to the community, or any victim of,
or witness to, the offence”. In its present form, s 16A(2)(g) gives effect to aspects of the utilitarian value
of a guilty plea as described in Xigo.41® The amendment to s 16A(2)(g) reverses the effect of Harrington
(and any other like decision) and puts beyond doubt that the utilitarian value of a guilty plea, as well as
its subjective significance (if any), must be taken into account in sentencing a federal offender.

305. Assessing the weight to be given to a plea: Although a guilty plea cannot automatically attract a
sentence reduction,*20 only in exceptional cases will no reduction be warranted.421

306. The weight to be attached to a guilty plea as a mitigating factor will always depend upon the
circumstances of the case. A significant consideration is whether the plea was entered at the first
reasonable opportunity.#22 This consideration is given a statutory foundation by the insertion of

414 RV KAT[2018] QCA 306, [61].

415 DGF v R [2021] WASCA 4, [44]-[45].

416  Dunning v Tasmania [2018] TASCCA 21, [22]-[25].

417 See the comprehensive review of the authorities in DPP (Cth) v Thomas (2016) 53 VR 546 and in Xiao v R (2018)
96 NSWLR 1, [223]-[280]. Most of the cases referred to did not concern federal offenders. In those which did
(in jurisdictions other than NSW, Victoria or the ACT), observations which might be taken to suggest a similar
approach to that in Tyler were obiter dicta: e.g. Wangsaimas v R (1996) 6 NTLR 14; Bahar v R (2011) 45 WAR
100, [41]. In R v Place (2002) 81 SASR 395, [74]-[78], the Full Court of the Supreme Court of South Australia
expressed a tentative view that cognate South Australian legislation (upon which s 16A was largely based)
permitted a sentence reduction on purely utilitarian grounds.

418 Crimes Legislation Amendment (Sexual Crimes Against Children and Community Protection Measures) Act 2020
(Cth), s 3 and Schedule 8, item 1. The amendment applies in relation to determining, on or after 20 July 2020, a
sentence to be passed, or an order to be made, in respect of a person for a federal offence that the person was
charged with, or convicted of, on or after that date: see s 2(1) and Schedule 8, item 7 of the amending Act.

419 Small v R [2020] NSWCCA 216, [73].

420 An automatic discount would be inconsistent with the requirement of s 16A(1) of the Crimes Act 1914 that a
sentence be appropriate in its severity in all the circumstances of the case: cf Bui v DPP (Cth) (2012) 244 CLR 638,
[19]; Holt v R [2021] NSWCCA 14, [58]-[66].

421 There may be cases in which the maximum penalty is warranted notwithstanding a plea of guilty: see Moody v
French (2008) 36 WAR 393, [29]-[38]. This is but one example of a circumstance in which there may be no
reduction of sentence for a plea of guilty: Royer v Western Australia [2009] WASCA 139, [57]-[58]. See Phillips v
R (2012) 37 VR 594, [24], [36], [55], [59], [67], [93]; Holt v R [2021] NSWCCA 14, [58]-[66]. A mandatory minimum
penalty may also have the effect of preventing a reduction of sentence for a plea of guilty: Atherden v Western
Australia [2010] WASCA 33, [42]-[43], approved in Bahar v R (2011) 45 WAR 100, [56]-[57] (concerning
mandatory minimum sentences for certain people smuggling offences: see “7.2.1 People-smuggling offences”).
Specific provision has been made, in relation to sentencing for a Commonwealth child sexual abuse offence to
which a mandatory minimum applies, for reduction below the mandatory minimum for a plea of guilty: see
“7.3.3 Mandatory terms of imprisonment for high-level Commonwealth child sex offences and for repeat child
sexual abuse offences”.

422 R v Donnelly [1998] 1 VR 645; R v Duncan [1998] 3 VR 208; Wangsaimas v R (1996) 6 NTLR 14, 171; R v Pajic
(2009) 23 VR 527; Graziosi v DPP (Cth) [2011] VSCA 418, [15]. As to what constitutes the first reasonable
opportunity, see Cameron v R (2002) 209 CLR 339; R v Freeman [2019] QCA 150, [43]-[61].
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307.

308.

309.

s 16A(2)(g)(ii), which (from 20 July 2020) requires a court sentencing a federal offender to take into
account “the timing of the plea”. In New South Wales, the timing of the plea has been said to be “largely
determinative” of its objective or utilitarian value and therefore the extent of the discount.423

The Victorian Court of Appeal has held, in relation to a federal offender, that greater weight should
be given to the utilitarian value of a guilty plea while courts face a large backlog of criminal cases as a
result of the COVID-19 pandemic, even in a case in which the plea of guilty was inevitable.424

Ordinarily, there will be no material difference between the discount to be allowed for a plea of guilty
by reference to subjective or objective considerations, but it is important that the utilitarian benefit be
adequately reflected.25 If a court is required to have regard to the utilitarian benefits of a plea, failure
to do so may constitute an appellable error.426 Following the decision in Xiao, appeals have been upheld
in relation to many pre-Xiao sentences in New South Wales, on the basis that the sentencing judge (in
accordance with previous authority) made no allowance for the utilitarian value of the plea.*2?

Courts in Victoria and Western Australia have held that a sentencing court will not necessarily err in
failing to differentiate between a reduction in sentence which reflects the willingness of the offender to
facilitate the course of justice, and a reduction which reflects that willingness together with the utilitarian
benefit derived from the plea, because there will generally be no difference in the reduction.428

423

424

425

426

427

428

Bae v R [2020] NSWCCA 35, [54]; Betka v R [2020] NSWCCA 191, [59], [62]; Kaurasi v R [2020] NSWCCA 253, [3],
[39]-[40].

Chenhall v R [2021] VSCA 175. Ultimately this factor appears to have been given little, if any, weight by the Court
of Appeal in resentencing in that case. The Court imposed a total effective head sentence which was 31% less,
and a total non-parole period that was 26.3% less, than the notional sentence declared under s 6AAA of the
Sentencing Act 1991 (Vic) as the sentence which would have been imposed but for the plea of guilty. The
corresponding difference in the original sentence was 31.25% in the total effective head sentence and 33.3% in
the non-parole period.

DPP (Cth) v Thomas (2016) 53 VR 546, [5], [7], [29]-[30], [144]-[149]; Nicholls v R [2016] VSCA 300, [24]; Huang
v R (2018) 96 NSWLR 743, [15]; cf Betka v R [2020] NSWCCA 191, [62].

NSW courts have taken a strict approach to this question. In Huang v R (2018) 96 NSWLR 743, [9], Bathurst CJ
said that to fail to take into account the utilitarian value of a plea in sentencing a federal offender constitutes
error. In Diaz v R [2019] NSWCCA 216, the Court held that the error vitiated the sentencing discretion even if
there was no error in the quantification of the discount for a guilty plea (but see the contrary view of Simpson
JA'in Garcia-Godos v R [2021] NSWCCA 229).

Obiekwe v R [2018] NSWCCA 55; Huang v R (2018) 96 NSWLR 743; Peters v R [2018] NSWCCA 126; Kristensen v
R [2018] NSWCCA 189; Musa v R [2018] NSWCCA 192; IM v R (2019) 100 NSWLR 110; Diaz v R [2019] NSWCCA
216; Said v R [2019] NSWCCA 239; Gershuny v R [2020] NSWCCA 14; Bae v R [2020] NSWCCA 35; Kao v R [2020]
NSWCCA 38; Zaugg v R [2020] NSWCCA 53; Chuang v R [2020] NSWCCA 60; Khalid v R (2020) 102 NSWLR 160;
Weber v R [2020] NSWCCA 103; Walsh v R [2020] NSWCCA 182; Estevez v R [2020] NSWCCA 184; Betka v R [2020]
NSWCCA 191; Taumoepeau v R [2020] NSWCCA 200; Small v R [2020] NSWCCA 216; Hong v R [2020] NSWCCA
225; Kaurasi v R [2020] NSWCCA 253; Abreu v R [2020] NSWCCA 286; Kwan v R [2020] NSWCCA 313; Cressel v R
[2021] NSWCCA 26; Hayward v R [2021] NSWCCA 63; Ghazzawy v R [2021] NSWCCA 70; Nicolas v R [2021]
NSWCCA 89; Olivares v R [2021] NSWCCA 126; Almaouie v R [2021] NSWCCA 274; Choy v R [2023] NSWCCA 23;
Al-Kutobi v R [2023] NSWCCA 155. Even if such an error is made out, an appeal may be dismissed on the basis
that no lesser sentence is warranted: see, e.g., Naizmand v R [2018] NSWCCA 25; Noble v R [2018] NSWCCA 253;
Obiekwe v R [2018] NSWCCA 55; Gwardys v R [2019] NSWCCA 62; Hijazi v R [2020] NSWCCA 97; Green (a
pseudonym) v R [2020] NSWCCA 358; Lu v R [2021] NSWCCA 68; Aboud v R [2021] NSWCCA 77; Garcia-Godos v
R [2021] NSWCCA 229; Lam v R [2021] NSWCCA 242. However, as a general rule, where all other relevant facts,
matters and circumstances are undisturbed in resentencing, the appropriate explicit discount for the utilitarian
value of the plea should be applied by the appeal court so that justice may be both done and seen to be done:
Abreu v R [2020] NSWCCA 286, [51].

Nicholls v R [2016] VSCA 300, [29]; cf DGF v R [2021] WASCA 4, [44]-[45].
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However, some distinction between the subjective and objective criteria will usually be desirable if the
strength of the prosecution case has been taken into account in assessing the weight to be given to the
guilty plea, to demonstrate that it has only been taken into account in relation to the subjective
criteria.429

310. AState or Territory law which provides for a sentence reduction of, or up to, a particular extent upon
a plea of guilty is inconsistent with s 16A(2)(g) of the Crimes Act 1914 (Cth) and is incapable of being
applied as surrogate federal law to the sentencing of a federal offender.430

311. Quantifying the sentence reduction: There is no requirement in the Crimes Act 1914 (Cth) that a
sentencing court quantify any sentence reduction for a plea of guilty.#31 However some State or Territory
laws permit or require a sentencing court to state the extent of the discount given for the plea of guilty.
Such laws may be picked up and applied as surrogate federal laws in sentencing federal offenders,
pursuant to ss 68 and 79 of the Judiciary Act 1903 (Cth): see “2.3.2 Statutory requirements to specify a
sentence reduction for a plea of guilty”.

312.  Asto the appropriate approach where a court is required to specify the reduction of a sentence for
a guilty plea and is also required to specify the reduction of a sentence for an undertaking to cooperate
under s 16AC of the Crimes Act 1914, see “6.9 Interaction between sentencing discount for guilty plea
and discount for undertaking to cooperate”.

313. In the absence of a statutory requirement to do so, quantification of a discount for a plea of guilty
was traditionally regarded as a departure from the preferred process of instinctive synthesis in
sentencing. Nevertheless appellate courts have held that to do so is not necessarily erroneous, and is
often desirable. It has become standard practice in a number of jurisdictions. See “6.8 Specifying a
discount for a guilty plea”.

3.4.9 Cooperation with law enforcement agencies (cooperation prior to sentencing) — s 16A(2)(h)

314. Under s 16A(2)(h), the degree to which the offender has cooperated with law enforcement agencies
in the investigation of the offence or other offences must be taken into account.

315. The word “offence” is defined in s 16 of the Crimes Act 1914 (Cth) to mean a federal, State or Territory
offence.432

316. The provision of information under compulsion (for example, pursuant to a subpoena to give
evidence or to produce documents) does not constitute cooperation for the purposes of s 16A(2)(h).433

317. Neither a court nor the CDPP is a ‘law enforcement agency’ for the purposes of s 16A(2)(h).434

318. The Crimes Act 1914 distinguishes between two types of cooperation by the offender that can be
relevant to sentencing:

429  Phillips v R (2012) 37 VR 594, [73]; Nicholls v R [2016] VSCA 300, [29].

430 Ngov R [2017] WASCA 3, [15]-[33].

431  Charkawiv R [2008] NSWCCA 159, [14]; Xiao v R (2018) 96 NSWLR 1, [280]; Heng v R [2019] NSWCCA 317, [39];
DGF v R [2021] WASCA 4, [46].

432  Cooperation in relation to the investigation or prosecution of an offence in another country may also be a
mitigating factor: e.g. ZZ v R [2019] NSWCCA 286.

433 Ungureanu v R [2012] WASCA 11, [3], [69]-[71]; R v Ocampo Alvarez [2018] QCA 162, [56]; Will v R (No 2) (2021)
16 ACTLR 50, [71]-[81].

434  Ungureanu v R [2012] WASCA 11, [81], [84]; cf Will v R (No 2) (2021) 16 ACTLR 50, [44], [47].
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319.

320.

321.

322.

323.

e cooperation with law enforcement agencies in respect of relevant assistance already
rendered prior to the imposition of sentence (i.e. cooperation prior to sentencing); and

e an undertaking by the offender to cooperate in future, including in confiscation proceedings
(future cooperation).

Section 16A(2)(h) deals with cooperation prior to sentencing whereas promised future cooperation is
dealt with in s 16AC435 of the Crimes Act 1914 (Cth). For more detail about s 16AC, see “6.7 Specifying a
reduction for undertaking to cooperate in future - Crimes Act 1914 s 16AC".

The distinction between the two types of cooperation is important. Cooperation prior to sentencing
is @ matter to be considered as part of the “instinctive synthesis” of all relevant matters. Therefore the
court is not required to identify the extent of the reduction of the sentence for cooperation provided to
date.*3% By contrast, where the offender has given an undertaking to cooperate in future, the sentencing
court is required by s 16AC of the Crimes Act to specify the sentence that would have been imposed but
for the undertaking.#37 By this means, the extent of the sentence reduction provided by reason of the
undertaking is made explicit.

The obligation to take into account cooperation prior to sentencing applies even if the sentencing
court specifies a reduction for future cooperation, in accordance with s 16AC. The sentencing court must
have regard to both matters (if applicable) in determining the sentence, although the extent of the
reduction for cooperation prior to sentencing need not be specified.438

If an offence is subject to a mandatory minimum term of imprisonment, a mandatory minimum
period to be served or a mandatory minimum ratio between the head sentence and the non-parole
period, a sentencing court may be precluded from giving full weight to cooperation. To deal with this
limitation, the provisions for mandatory minimum periods of imprisonment for certain Commonwealth
child sexual abuse offences allow a court to reduce the sentence to take into account cooperation under
s 16A(2)(h) (Crimes Act 1914 (Cth), s 16AAC) in some circumstances: see “7.3.3 Mandatory terms of
imprisonment for high-level Commonwealth child sex offences and for repeat child sexual abuse
offences”.

The following general principles in relation to the sentencing discount to be given for assistance
provided to law enforcement authorities can be gleaned from the decision of the New South Wales Court
of Criminal Appeal in Cartwright*3° and from other cases:

(a) It is in the public interest that criminals with information about the activities of other criminals
with whom they are associated should be encouraged to give information to the police.#40

435

436

437
438
439

440

Section 16AC was inserted by Crimes Legislation Amendment (Powers, Offences and Other Measures) Act 2015,
with effect from 27 November 2015. It replaced s 21E of the Crimes Act 1914 (Cth) which was materially
identical.

R v Sahari (2007) 17 VR 269; Lee v R [2020] NSWCCA 307, [83]-[87], [104]-[106]; DGF v R [2021] WASCA 4, [55].
However in New South Wales, it is the usual practice to do so, as this accords with the practice in sentencing
offenders for State offences.

R v Tae [2005] NSWCCA 29.

R v Gladkowski [2000] QCA 352.

R v Cartwright (1989) 17 NSWLR 243, 252-253 (Hunt and Badgery-Parker JJ). Cartwright has been followed in R
vSu[1997]1VR 1, 79; Rv Carey [1998] 4 VR 13. See also the summary of principles in Isaac v R [2012] NSWCCA
195, [44]-[49], [52].

R v Lowe (1977) 66 Cr App R 122; R v Perez-Vargas (1986) 6 NSWLR 559, 562.
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(b) Itisinthe publicinterest that criminals should be persuaded not to trust one another; discounting
the sentence of a person who provides such assistance facilitates such distrust.*41

(c) Leniency through a discount for assistance to police marks, or rewards, the good inherent in the
conduct of the provider of the assistance.442

(d) There is no standard discount; the assessment of an appropriate discount cannot be approached
in a mechanical or mathematical way.443

(e) The weight to be given to the cooperation must be determined by having regard to all the
circumstances of the case.*%4

(f) Assistance to authorities may overlap with other mitigating factors, including a plea of guilty and
an expression of remorse or contrition, as these matters are often part of a complex of inter-
related considerations.*4> Where cooperation is also taken into account as evidence of remorse
or contrition, a sentencing judge must be astute to avoid double counting.#4¢ The practice in NSW
is to specify the discount for past cooperation and for a plea of guilty; where both apply, a single,
combined discount should be given for both a plea of guilty and assistance.*4”

(g) The application of a discount for assistance should not result in the imposition of a sentence which
is so lenient that it would be disproportionate to the objective gravity of a particular offence and
the circumstances of a particular offender.#4® The risk to personal safety should not result in a
sentence which is “an affront to community standards” .#4° The overriding obligation is always to
impose a sentence or make an order that is of a severity appropriate in all the circumstances of
the offence (Crimes Act 1914 (Cth), s 16A(1)).

(h) The discount to be given to a “true informer” may be considerable,?>0 but the weight to be given
depends on the facts and must be balanced against other considerations including the seriousness
of the offending and any circumstances of aggravation.4>1

(i) The assistance may concern an unrelated offence.*>2

(j) Relevant cooperation includes self-incrimination.?33 If the cooperation consists of the offender’s
voluntary disclosure of the offending, where it is unlikely that the guilt of the offender would
otherwise have been discovered and established, a considerable degree of leniency will apply.4>4

(k) A discount could not be accorded if no cooperation was given, regardless of how much the
particular prisoner may have been prepared to cooperate if able to do s0.45>

441
442
443

444
445
446
447
448
449
450
451
452
453
454
455

R vJames (1913) 9 Cr App R 142; R v Golding (1980) 24 SASR 161, 162.

R v Golding (1980) 24 SASR 161, 172-173.

Rosales (a pseudonym) v R [2018] VSCA 130, [25]; Abbas v R [2020] VSCA 80, [52]-[55]; DGF v R [2021] WASCA 4,
[78]. Cf MXP v Western Australia (2010) 41 WAR 149, [54].

MSO v Western Australia [2015] WASCA 78.

R v Gallagher (1991) 23 NSWLR 220, 228; cf Lee v R [2020] NSWCCA 307, [106].

DGF v R [2021] WASCA 4, [62].

Zv R [2014] NSWCCA 323, [27].

R v Sukkar [2006] NSWCCA 92, [54].

R v Gallagher (1991) 23 NSWLR 220, 232; R v Gladkowski [2000] QCA 352, [7].

R v McMahon (1988) 40 A Crim R 95.

R v Nguyen [2000] VSCA 209, [25].

R v Rostom [1996] 2 VR 97, 104.

R v Gladkowski [2000] QCA 352, [11]; DGF v R [2021] WASCA 4, [51].

R v Ellis (1986) 6 NSWLR 603; Walker v R [2008] NTCCA 7, [38]; R v Doran [2005] VSCA 271, [14]-[15].
R v Ferrer-Esis (1991) 55 A Crim R 231.
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(I) Assistance actually rendered, for example by entrapping co-offenders or giving evidence, has a
stronger claim than assistance which an offender was prepared to give but was not called upon to
give.456

(m) However, if the offender actually provides cooperation, the weight given to the offender’s
cooperation should not be reduced merely because the offender was not ultimately required to
give evidence, for example because the person about whom the information was provided pleaded
guilty457 or because more cogent evidence from another source emerged.4>8

(n) If the offered assistance is genuine, but has little or no practical value, it may still be relevant as an
indication of contrition (s 16A(2)(f)).4>°

(o) Where information and cooperation is identifiable, it must be of such a nature that it could
significantly assist authorities.460

(p) The utility or effectiveness of the information provided is an important factor to be taken into
account.?®1 The absence of evidence establishing the usefulness of the cooperation does not lead
to a conclusion that there should be no discount at all, although in such circumstances the discount
may be less than would otherwise be the case.462

(q) The fact that the offender could not give evidence against more than one person, or that there are
others higher in the criminal enterprise, should not have a significant impact on the discount given
for cooperation.*63

(r) Adiscount may be given even if the offender has not cooperated fully by disclosing everything they
know,4%4 but cooperation which is not full and frank will usually be given little or no weight.465

(s) A discount may not be awarded where the accused has deliberately delayed providing information
or has destroyed evidence with the result that what is supplied is of little effective value or
benefit.466

(t) An offer of cooperation may be disregarded in sentencing if it is given in the knowledge that it will
not be called upon.

(u) The risk of retributive violence in prison needs to be factored into the discount.46”

(v) A person who has provided assistance will often, but not always, whilst a prisoner, be confined for
their own protection in much harsher conditions than the general prison population.?68 But it is

456
457
458
459
460
461
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464

465

466

467
468

R v Sukkar [2005] NSWCCA 55, [52]; Isaac v R [2012] NSWCCA 195, [52].

R v Freeman [2001] VSCA 37.

R v Cartwright (1989) 17 NSWLR 243, 253.

R v Sukkar [2005] NSWCCA 55, [53].

R v Cartwright (1989) 17 NSWLR 243, 253; R v Carmody (1998) 100 A Crim R 41.

R v Gallagher (1991) 23 NSWLR 220; Wangsaimas v R (1996) 6 NTLR 14; R v Su [1997] 1 VR 1; R v Dinic (1997)
149 ALR 488 (information provided too late to be of value); R v El Hani [2004] NSWCCA 162, [73]; Assafiri v R
[2007] NSWCCA 159, [23]; MEG v R [2017] WASCA 161, [13].

Weber v R [2020] NSWCCA 103, [67] (Bellew J, Simpson AJA and Rothman J agreeing); see also at [28]-[29]
(Rothman J).

R v Scerri [2010] VSCA 287.

Nannup v Western Australia [2011] WASCA 257, [34]-[38]; MXP v Western Australia (2010) 41 WAR 149; A Child
v Western Australia [2007] WASCA 285.

R v Tang [1998] 3 VR 508; MA v R [2001] WASCA 325, [62], [112]-[114]; Ungureanu v R [2012] WASCA 11, [33];
Ruiz v R [2013] VSCA 313; R v Phelps [2018] NSWCCA 191, [77].

Assafiri v R [2007] NSWCCA 159, [20]-[23].

R v Gladkowski [2000] QCA 352; R v Pividor [2002] VSCA 174, [30].

R v Cartwright (1989) 17 NSWLR 243, 250; R v Gallagher (1991) 23 NSWLR 220, 227; R v Sukkar [2006] NSWCCA
92, [55].
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no longer regarded as axiomatic that a person who has provided assistance to authorities will serve
the sentence under harsher and more onerous conditions when compared to an ordinary
prisoner.469

(w) Hardship may also be occasioned to a prisoner upon their release into the community.470

3.4.10 Deterrent effect on the offender — s 16A(2)(j)

324. The court must take into account the deterrent effect that any sentence or order under consideration
may have on the person. This is known as specific deterrence. Its purpose is to discourage the offender
from committing further offences, by demonstrating to them the adverse consequences of their criminal
activity.

325. Assessment of the need for specific deterrence involves an examination of (amongst other things)
the nature and circumstances of the offence (s 16A(2)(a)), the offender’s character, antecedents and age
(s 16A(2)(m)), the offender’s current circumstances and prospects of rehabilitation (s 16A(2)(n)), and the
likelihood of re-offending.4’! The presence or absence of remorse or contrition (s 16A(2)(f)) is often a
significant consideration.472

326. While an offender is not to be punished disproportionately merely because of their previous criminal
history, such history is relevant “to show whether the instant offence is an uncharacteristic aberration or
whether the offender has manifested in his commission of the instant offence a continuing attitude of
disobedience of the law.”*73 The need for specific deterrence may be greater “given the failure of more
moderate penalties as a deterrent” A7 Conversely, however, specific deterrence may be a factor
deserving weight even if the offender has no previous convictions and has good prospects of
rehabilitation.47>

327. As with general deterrence, where a term of imprisonment is imposed, the need for specific
deterrence must be adequately reflected in both the head sentence and in the period of actual
custody.476

3.4.11 Deterrent effect on other persons —s 16A(2)(ja)

328. At common law, general deterrence (the need to impose punishment sufficient to deter other
potential offenders from engaging in similar offending) has long been regarded as one of the principal

469 R v Sukkar [2006] NSWCCA 92, [4]-[5]; FS v R [2009] NSWCCA 301, [21]; Isaac v R [2012] NSWCCA 195, [47].

470 Ry Perez-Vargas (1986) 6 NSWLR 559; R v Sukkar [2006] NSWCCA 92, [55].

471 E.g. Rv Pickard [1998] VSCA 50.

472  Barbaro v R [2012] VSCA 288, [39].

473 Veen v R (No 2) (1987) 164 CLR 465, 477.

474  Rv O’Brien [1997] 2 VR 714, 718. Cf Rv Perrier (No 2) [1991] 1 VR 717; R v Latif; Ex parte DPP (Cth) [2012] QCA
278, [28]; R v Selu; Ex parte DPP (Cth) [2012] QCA 345, [30], [43], [47]-[48]; Dui Kol v R [2015] NSWCCA 150, [22];
Ngo v R [2017] WASCA 3, [63](j); Small v R [2020] NSWCCA 216, [60]-[67]. The need for specific deterrence may
be particularly great if the offence is committed on parole, or soon after completion of another sentence: e.g.
Chol v R [2016] VSCA 252, [10].

475 Alavy v R [2014] VSCA 25, [7]-[18].

476 E.g. Rv Ruha; Ex parte DPP (Cth) [2011] 2 Qd R 456, [45]; R v Latif; Ex parte DPP (Cth) [2012] QCA 278, [28].
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330.

331.

purposes of punishment.#’7 Although general deterrence is a quintessentially utilitarian principle, its
origins as a sentencing principle of the common law long pre-date Mill or Bentham.478

Prior to the enactment of s 16A, it was “perfectly clear” that a court sentencing a federal offender
was required to have regard to the need for general deterrence.*”?

As originally enacted, s 16A did not refer to general deterrence (even though it did refer, in
s 16A(2)(j), to specific deterrence). However, despite the omission, s 16A was construed as preserving
the requirement for a court sentencing a federal offender to have regard to the need to deter others,
through the requirement in s 16A(1) to impose a sentence “of a severity appropriate in all the
circumstances”, and the requirement in s 16A(2)(k) to have regard to “the need to ensure that the person
is adequately punished for the offence” 480

Following the insertion of paragraph (ja) in s 16A(2) (with effect from 27 November 2015),481 general
deterrence is now expressly listed as a matter to be taken into account. In Aitchison,*8? the Victorian
Court of Appeal held that the listing of general deterrence in s 16A(2)(ja) effected no change to the law,
and did not support any inference that general deterrence was not previously a factor in the sentencing
of a federal offender.

477

478

479

480

481

482

In DPP (Cth) v El Karhani (1990) 21 NSWLR 370, 378C, the principle of general deterrence was described as “a
fundamental principle of sentencing, inherited from the ages”. In an oft-quoted passage in R v Radich [1954]
NZLR 86, 87, it was said that “[iJn all civilised countries, in all ages”, the main purpose of punishment has been
“to protect the public from the commission of ... crimes by making it clear to the offender and to other persons
with similar impulses that, if they yield to them, they will meet with severe punishment.”

For example, general deterrence was cited as a principal, or the principal, end of punishment by Francis Bacon
(The Use of the Law (1630), p.4: “All Punishment is for Examples sake”), Edward Coke (The Third Part of the
Institutes of the Laws of England (1644), p.4: “the principal end of punishment is, That others by his example may
fear to offend”), Matthew Hale (The History of the Pleas of the Crown (1736), Volume 1, p.13: “the true, or at
least, the principal end of punishments is to deter men from the breach of laws”) and William Blackstone
(Commentaries on the Laws of England (1765-1769), Book 4, Chapter 18: “all punishments inflicted by temporal
laws may be classed under three heads; such as tend to the amendment of the offender himself, or to deprive
him of any power to do future mischief, or to deter others by his example: all of which conduce to one and the
same end, of preventing future crimes, whether that be effected by amendment, disability, or example”).

DPP (Cth) v El Karhani (1990) 21 NSWLR 370, 377F-378B. Examples of references, in cases before the enactment
of s 16A, to the need for general deterrence in sentencing federal offenders are R v Tait (1979) 24 ALR 473, 485-
6; R v Van Tung Luu (NSW CCA, 7 December 1984, unreported); and Laxton v Justice (1985) 38 SASR 376.

DPP (Cth) v El Karhani (1990) 21 NSWLR 370; R v Paull (1990) 20 NSWLR 427; R v Sinclair (1990) 51 A Crim R 418;
R v Oancea (1990) 51 A Crim R 141; Rv Carroll [1991] 2 VR 509, 512; Tapper v R (1992) 39 FCR 243; Commissioner
of Taxation v Baffsky [2001] NSWCCA 332; R v Phillips [2008] QCA 284, [4], [68].

The amendment was made by the Crimes Legislation Amendment (Powers, Offences and Other Measures) Act
2015 (Cth) and commenced operation on 27 November 2015.

Aitchison v R [2015] VSCA 348, [57]-[70]. In refusing special leave to appeal to the High Court (which was sought
on this issue), Bell and Gageler JJ said that there was no reason to doubt the correctness of the conclusion of the
Court of Appeal: Aitchison v R [2016] HCASL 75.

72



Sentencing of Federal Offenders in Australia: a guide for practitioners | Sentencing factors

332.

333.

334.

General deterrence must be given considerable weight where the offending is of a kind which can
cause great harm. Examples are terrorism,*83 serious drug offences,*8* serious frauds on the
Commonwealth and its agencies,*®> illegal importation of firearms for commercial gain,*86 insider trading
and market manipulation,*®? and offences involving the accessing and possession of child abuse
material.#88 Statements of principle concerning the weight to be given to general deterrence for a
particular type of offending are consistent with s 16A and do not unduly fetter the sentencing
discretion,*®? although they should not be applied in an undiscriminating way.4%0

General deterrence is often given particular weight in sentencing for offences committed for financial
gain and characterised by premeditation and calculation of risk, because the perpetrators of such
offences “are likely to be rational, profit seeking individuals who can weigh the benefits of committing a
crime against the costs of being caught and punished” .91

Where imprisonment is required to give effect to the need for general deterrence, it must be
reflected in both the head sentence and in any provision for earlier release from custody; the period that
the offender must actually serve in custody is a matter of first importance in ensuring appropriate
deterrence and punishment.492

483

484

485

486
487

488

489

490

491
492

R v Demirian [1989] VR 97, 129-30, 137; R v Roche [2005] WASCA 4; R v Lodhi [2006] NSWSC 691, [66], [89]-[92],
and on appeal in Lodhi v R [2007] NSWCCA 360, [78]-[110], [210]-[214], [215], [263]-[277]; R v Benbrika [2009]
VSC 21, [149], approved on appeal in Benbrika v R (2010) 29 VR 593, [557]; R v Elomar [2010] NSWSC 10, [77]-
[79], cited with approval by the CCA in Elomar v R [2014] NSWCCA 303, [640]-[641]; R v Fattal [2011] VSC 681,
[97] (King J), and on appeal in DPP (Cth) v Fattal [2013] VSCA 276, [173]; DPP (Cth) v MHK (2017) 52 VR 272, [51]-
[53]; DPP (Cth) v Besim [2017] VSCA 158, [112]; IM v R (2019) 100 NSWLR 110, [50]-[54]; Alou v R (2019) 101
NSWLR 319, [130]-[144], [199], [201]; Khalid v R (2020) 102 NSWLR 160, [80], [90]; Abbas v R [2020] VSCA 80,
[58]-[69]; Atai v R [2020] NSWCCA 302, [119]; DPP (Cth) v Shire Ali [2020] VSCA 330, [74].

E.g. Rv Tait (1979) 24 ALR 473, 485-6; Wong v R (2001) 207 CLR 584, [64]; R v Chen [2002] NSWCCA 174, [286];
R v Riddell [2009] NSWCCA 96, [57]-[58]; Nguyen v R (2011) 31 VR 673, [34]; DPP (Cth) v Bui (2011) 32 VR 149,
[38]-[39].

E.g. Rv Rossi (1988) 4 WAR 463, 467; Kovacevic v Mills (2000) 76 SASR 404, [37]-[45]; R v Howe [2000] NSWCCA
405, [13]-[14]; DPP (Cth) v Milne [2001] VSCA 93, [12]-[13]; DPP (Cth) v Alateras [2004] VSCA 214, [26]; R v Aller
[2004] NSWCCA 378, [7]-[10]; R v Hurst; Ex parte DPP (Cth) [2005] QCA 25; R v Alimic [2006] VSCA 273, [26]; DPP
(Cth) v Rowson [2007] VSCA 176, [24]; McGuiness v R [2008] NSWCCA 80, [44]; DPP (Cth) v Gregory (2011) 34 VR
1, [51]-[57], [66]; R v Huston; Ex parte DPP (Cth) [2011] QCA 350, 213-215, 217 [10]-[21], [33]; Milne v R [2012]
NSWCCA 24, [296]-[297]; R v Boughen [2012] NSWCCA 17, 486-495 [59]-[91], [96]—-[98]; De Faria v Western
Australia [2013] WASCA 116, [159]; Keefe v R [2014] VSCA 201, [77]; Zaky v R [2015] NSWCCA 161, [49].

E.g. DPP (Cth) v Munro [2019] VSCA 89, [91].

R v Rivkin (2004) 59 NSWLR 284; R v Doff [2005] NSWCCA 119; R v Glynatsis [2013] NSWCCA 131; Khoo v R [2013]
NSWCCA 323; Kamay v R (2015) 47 VR 475.

DPP (Cth) v D’Alessandro (2010) 26 VR 477; R v De Leeuw [2015] NSWCCA 183, [70], [72], [97], [125]-[127];
Fitzgerald v R [2015] NSWCCA 266; DPP (Cth) v Watson [2016] VSCA 73; DPP (Cth) v Garside (2016) 50 VR 800,
[19]-[25], [62]-[63]; DPP (Cth) v CCQ [2021] QCA 4, [8], [190], [197]; Lazarus v R [2023] NSWCCA 214, [76]-[77].
Lazarus v R [2023] NSWCCA 214, [2]-[5] (Beech-Jones CJ at CL). Such statements of principle are to be contrasted
with a judicial statement of a “proleptic norm” (e.g. that an immediate term of imprisonment must be imposed
for particular offending, other than in exceptional circumstances), which imposes “an unlegislated judicially-
created constraint on the sentencing discretion”: see “3.2.3 No scope for presumption of imprisonment for an
offence”.

Cf. Totaan v R (2022) 108 NSWLR 17, [98]-[101]; EImir v R [2021] NSWCCA 19, [37]; AH v R [2023] NSWCCA 230,
[117].

DPP (Cth) v Gregory (2011) 34 VR 1, [53].

R v Whitnall (1993) 42 FCR 512, 518-519; R v Nguyen [1997] 1 VR 386, 389; DPP (Cth) v Carter [1998] 1 VR 601;
R v Ruha; Ex parte DPP (Cth) [2011] 2 Qd R 456, [45], cited with approval in Hiliv R (2010) 242 CLR 520, [41]; DPP
(Cth) v Gregory (2011) 34 VR 1, [66]. Compare DPP v Bulfin [1998] 4 VR 114, 131-132.
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335.

On the other hand, general deterrence will often be given less weight in the case of an offender
suffering from mental illness or intellectual handicap.93 Considerations of general deterrence are also
commonly moderated in sentencing a young offender,*°4 although less so when the offender has been
involved in serious and dangerous offending, particularly where the offending has all the hallmarks of
adult offending.#9> In sentencing a young offender, the greater the objective gravity of an offence, the
less likely it is that general deterrence (or denunciation or retribution) will cede to the interests of
rehabilitation.496

3.4.12 Need for adequate punishment —s 16A(2)(k)

336.

337.

338.

339.

This paragraph requires the court to take into account “the need to ensure that the person is
adequately punished for the offence”. This embodies the sentencing purpose of “retribution” or “just
punishment”,%97 which has long been one of the central purposes of sentencing at common law.4%8
Together with the over-arching requirement in s 16A(1) that a sentence or order be “of a severity
appropriate in all the circumstances of the offence”, s 16A(2)(k) “accommodates” common law principles
such as general deterrence, proportionality and totality.49°

In order to determine what degree of punishment is adequate, a sentencing court must always have
due regard to the objective seriousness of the offending.5%° Without a proper assessment of the gravity
of the offending, “the other factors requiring consideration in order to arrive at the proper sentence to be
imposed cannot properly be given their place” 501

Determining what is adequate severity of punishment requires weighing the objective seriousness of
the offending with all other factors listed in s 16A(2) that are “relevant and known to the court”, as well
as taking into account, where relevant, other sentencing purposes (such as denunciation and community
protection), sentencing principles (such as totality and parity) and considerations (for example, extra-
curial punishment) which are not listed in s 16A(2). The weighing of these disparate considerations
involves a process of “instinctive synthesis”: see “2.2 “Instinctive synthesis” not the “two-stage
approach””.

The need for adequate punishment is not diminished by the prospect that the duration of an
offender’s incarceration may be affected by the exercise of executive discretion (such as remissions or

493

494

495

496
497
498
499
500
501

Muldrock v R (2011) 244 CLR 120, [53]-[54]; Naysmith v R [2013] WASCA 32. See also DPP v Sokaluk [2013] VSCA
48. See “3.4.13 Character, antecedents, age, means, physical/mental condition — s 16A(2)(m)”, “Mental
condition”.

That is, because the offender’s youth is recognised as diminishing the offender’s moral culpability (DPP v SJK
[2002] VSCA 131, [61]) and because the rehabilitation of young offenders is of substantial, if not primary,
importance, not only in the interests of the offender, but also in the interests of the community (R v Mills [1998]
4 VR 235, 241). See “3.4.13 Character, antecedents, age, means, physical/mental condition —s 16A(2)(m)”, “Age
—young offender”.

DPP (Cth) v MHK (2017) 52 VR 272, [56]-[60], [65]-[67]. [73]; DPP (Cth) v Besim [2017] VSCA 158, [115]-[116] ;
Alou v R (2019) 101 NSWLR 319, [130]-[139], [199] (special leave refused: Alou v R [2020] HCATrans 83).

DPP (Cth) v Besim [2017] VSCA 158, [116]. See also DPP (Cth) v MHK (2017) 52 VR 272, [56]-[60], [65]-[67], [73].
Azariv R [2021] NSWCCA 199, [57].

Veen v R (No 2) (1987) 164 CLR 465, 477.

Hili v R (2010) 242 CLR 520, [25]; Bui v DPP (Cth) (2012) 244 CLR 638, [18].

R v Geddes (1936) 36 SR (NSW) 554, 556 (Jordan CJ); DPP (Cth) v Northcote [2014] NSWCCA 26, [75].

R v Dodd (1991) 57 A Crim R 349, 354.
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the grant or refusal of parole): see “4.8.8 Period or minimum period to be served is not a consideration
in fixing a head sentence”.

340. The need for adequate punishment affects all aspects of a sentence or order. For example, if a
sentence of imprisonment is imposed—

(a) if there are two or more offences, the individual sentence for each offence, and not merely the
total of the sentences for all offences, should, so far as possible, accurately reflect the gravity of
the offending®92 (except as required to give effect to the principles of totality);

(b) the need for adequate punishment must be reflected not only in the head sentence but also the
period or minimum period to be served.>03

341. Itis also relevant to the question whether a sentence can or should be reduced to take into account
a period of “dead time” —that is, a period of custody which is neither custody for the instant offence nor
custody to be taken into account under statute nor custody to be considered pursuant to the totality
principle. There is a conflict of authority on this issue: see “4.8.12 Taking into account other pre-sentence
custody”.

3.4.13 Character, antecedents, age, means, physical/mental condition —s 16A(2)(m)

342.  Paragraph (m) of s16A(2) requires the sentencing court to have regard to “the character,
antecedents, age, means and physical or mental condition” of the offender, so far as they are “relevant
and known to the court”. This diverse collection of considerations, which requires “an overall personal
assessment of the offender as part of the sentencing process” >4 raises a range of issues.

343. Character — good character: In Ryan,>% the majority held that the sentencing judge had erred when
he stated that the offender’s prior good character did not entitle him to “any leniency whatsoever” in
circumstances where as a priest he had sexually assaulted young boys over an extensive period of time.
If an offender is of otherwise good character the sentencing judge must take that fact into account, but
the weight to be given to that fact will depend on all the circumstances of the case.5%

344. Character must be assessed by reference to all the circumstances, not merely the existence or non-
existence of previous convictions. So, for example, evidence which establishes that the offender has
made a positive contribution to society and has demonstrated a consistent history of philanthropy may
carry more weight than a claim to good character based solely upon an absence of previous offending.>07
Conversely the fact that a person is a member of a criminal organisation may itself support a conclusion
that they are of bad character with poor prospects for rehabilitation notwithstanding an otherwise
moderate or good prior criminal record.>%8

502 NguyenvR (2016) 256 CLR 656, [64] (Gageler, Nettle and Gordon JJ). In support of this proposition, their Honours
cited s 3A(a) of the Crimes (Sentencing Procedure) Act 1999 (NSW), which is in similar terms to s 16A(2)(k) of the
Crimes Act 1914 (Cth).

503 Hiliv R (2010) 242 CLR 520, [40]-[41]. See “4.10.1 Determining the length of the period of incarceration”.

504  Smith v Elliot [2007] ACTSC 65, [11].

505 Ryanv R (2001) 206 CLR 267.

506 Ryan v R (2001) 206 CLR 267 (McHugh, Kirby and Callinan JJ; Gummow and Hayne JJ contra). See also Wakim v
R [2016] VSCA 301.

507 Elomarv R [2018] NSWCCA 224, [116].

508 R v Pishdari [2018] SASCFC 94, [23]-[24] (Nicholson J, Kourakis CJ agreeing).
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345.

346.

347.

348.

If a sentencing judge finds that the offender is otherwise of good character, the judge should indicate
what, if any, weight is given to that fact.5%® The weight to be given to good character will depend,
amongst other things, on the nature and seriousness of the offending. Previous good character will tend
to have less significance for some types of offences; examples are importing drugs,>10 using a carriage
service to procure a person under 16 for sexual purposes>®1! or offences involving child abuse material.>12
The reduced weight given to previous good character (or other factors personal to the offender) is
generally a corollary of the heightened need for general deterrence, denunciation and adequate
punishment which generally arises for such offences.

Previous good character is often accorded little weight where the offending has consisted of a course
of conduct over a long period of time313 or where it was, directly or indirectly, instrumental in the
commission of the offence: for example, if the offence was committed in the course of practice as a
solicitor or a tax agent, eligibility for which depended upon good character; or in breach of trust that
would not otherwise have been reposed in the offender; or if the offender exploited their standing and
reputation to commit the offence.514 Courts are now specifically required to have regard to the latter
circumstance as an aggravating factor: see “3.4.14 Standing in the community — s 16A(2)(ma)”.

Antecedents generally: “Antecedents” in s 16A(2)(m) refers to more than just prior convictions; it
covers a person’s history.>15

The word ‘antecedents’ is wide enough to include all aspects, favourable and unfavourable, of an
offender’s background, past life, personal, family, social, employment and vocational circumstances, and
of the offender’s current way of life and its interaction with the lives and welfare of others.51¢ For
example, the professional status of an offender or the hardship caused by their bankruptcy may form
part of their antecedents.>1”

509

510

511
512
513

514

515

516

517

Ryan v R (2001) 206 CLR 267, [23]-[25] (McHugh J); BG v R [2020] NSWCCA 295, [4]-[13]; Kahler v R [2021]
NSWCCA 40, [60]. In Kahler, the Court held ([29]-[39], [61]) that the failure of a judge to refer to the offender’s
otherwise good character as a sentencing consideration did not mean that it had been overlooked as a
sentencing factor; by contrast, in He v R (Cth) [2022] NSWCCA 205, [55]-[56], the failure to refer to the offender’s
“relatively limited criminal history” or to the effect it might have on sentence was held to constitute error.

R v Leroy [1984] 2 NSWLR 441, 446 (Street CJ), on the basis that drug couriers are often selected because their
past is not likely to attract suspicion. See also R v Fraser [2004] VSCA 147, [31]; R v Ceissman [2001] NSWCCA
73; R v Barrientos [1999] NSWCCA 1; Sukkar v R (No.2) [2008] WASCA 2; Jackson v R [2020] NSWCCA 230, [68];
Udunna v R [2020] NSWCCA 304, [35]; DGF v R [2021] WASCA 4, [96].

R v Gajjar [2008] VSCA 268, [27].

R v Gent [2005] NSWCCA 370, [65]-[66]; DPP (Cth) v CCQ [2021] QCA 4, [8].

R v Hermann (1988) 37 A Crim R 440, 448; R v Schneider (1988) 37 A Crim R 395, 397; R v Ruggiero [1998] SASC
6989, [37]; R v Smith [2000] NSWCCA 140, [20]-[22]; Ryan v R (2001) 206 CLR 267; R v Gent [2005] NSWCCA 370;
Kabir v R [2020] NSWCCA 139, [81].

See, e.g., Ryan v R (2001) 206 CLR 267; DPP (Cth) v Gregory (2011) 34 VR 1, [53]-[58]; Dickson v R [2016] NSWCCA
105, [169]; Lee v R [2020] NSWCCA 307, [126]-[132], [162]; Eakin v R [2020] NSWCCA 294, [36]-[38] (Basten JA,
with whom Price J ([139]) agreed on this point), disapproving Merhi v R [2019] NSWCCA 322.

This reflects the common law: Lacco v R [1984] WAR 153, 155. It should be contrasted with the narrower
approach under some State laws (such as Sentencing Act 1991 (Vic), s 5(2)(f)) which refer only to prior
convictions.

Jones v Morley (1981) 29 SASR 57, 63-65, quoted with approval in Commissioner of Taxation v Baffsky [2001]
NSWCCA 332, [27]. Although Baffsky was concerned with the term “antecedents” as used in s 19B(1)(b)(i) of the
Crimes Act 1914 (Cth), the Court (at [35]) treated the term as having the same meaning in s 16A(2)(m).
Commissioner of Taxation v Baffsky [2001] NSWCCA 332, [34]-[35], [60]-[61].
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350.

351.

352.

353.

354.

355.

The future effects of a conviction, such as limitations on travel, do not form part of the antecedents
of the offender.518

Character and antecedents — other offending: Although an offender is not to be punished for
offending on other occasions, such other offending may be relevant to sentencing in a number of ways.
For example, an offender’s criminal history may show persistent disregard for the law and the rights of
other citizens and negate matters relied upon in mitigation.>1® It may cast doubt on the offender’s
remorse or contrition. It may be highly relevant to the assessment of the offender’s prospects of
rehabilitation and the need for specific deterrence. It may require a focus on community protection.
Other offending may be taken into account where relevant on any such basis, subject to the De Simoni
principle (see “2.1.5 Finding of other uncharged offences”).

Convictions recorded after the offending (subsequent convictions) form part of the offender’s
antecedents and where “relevant and known” they must be taken into account.>20

A subsequent conviction cannot increase the penalty range to a higher range applicable in respect of
a second or subsequent offence (unless a statute so provides, expressly or by necessary implication).

Character and antecedents — diversion: Where the offender has had the benefit of a charge being
diverted rather than adjudicated upon by a court,521 there will be no finding of guilt. The diverted charge
is “unjudged conduct”.522 The conduct which led to the diversion cannot be taken into account in
sentencing (as an aspect of character or antecedents) as if it were established criminal conduct. However
the existence of a completed diversion may be relevant to ensure the court is not misled if the offender’s
behaviour is represented to be out of character or an aberration.523

Character and antecedents — absence of prior convictions: In Weininger,52* the appellant had no
prior convictions, but there was evidence (including his statements to an undercover police officer before
his arrest) that he was involved in a continuing cocaine importation syndicate. The majority of the High
Court held that the sentencing judge was not in error to treat what was known of the offender’s character
and antecedents as neither working in his favour nor against him in those circumstances. The majority
also added that in the circumstances of the particular case, if the sentencing judge had found beyond
reasonable doubt that the offender had previously been knowingly concerned in the importation of
cocaine, even though he had no prior convictions, the judge would have been entitled to take the finding
into account as warranting the imposition of a heavier sentence.

Age - young offender: In sentencing young offenders, courts should generally give more weight to
rehabilitation, and less weight to general deterrence and denunciation, principally because more severe
punishment may in fact lead to further offending.52> Also, the law recognises the potential for the
cognitive, emotional and/or physiological immaturity of a young person (including impressionability and
poor impulse control) to contribute to their breach of the law.526 Where emotional immaturity or a

518
519
520
521
522
523
524
525
526

R v Barany [2018] QCA 137, [41].

E.g. Blango v R [2018] VSCA 210, [54].

As to the relevance of such convictions, see R v Mclnerney (1986) 42 SASR 111.

See, e.g., Criminal Procedure Act 2009 (Vic), s 59.

R v Mills [1998] 4 VR 235.

Lari v Pavlos (WA SC (Owen J), 17 May 1996, unreported).

Weininger v R (2003) 212 CLR 629.

R v Mills [1998] 4 VR 235, 241.

Howard v R [2019] NSWCCA 109, [13] (see also at [86]-[91]); Kannis v R [2020] NSWCCA 79, [279]-[280].
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357.

358.

young person’s less-than-fully-developed capacity to control impulsive behaviour contributes to the
offending, this may be seen as mitigating culpability and thus as reducing what is suggested by
considerations of retribution.>27 These principles may apply to an offender who is more than 21 years of
age, but their force diminishes as the age in question increases.528

While courts should not be over-ready to discount the relevance of an offender’s youth on the basis
that the offender has engaged in adult behaviour or acted as an adult,>2° less weight may be given to the
youth of an offender, as a mitigating circumstance, where the offence committed by the offender is
serious and bears the hallmarks of adult offending. In such cases, it is recognised that the youth of the
offender, while still relevant as a mitigating circumstance, must to a material degree give way to the
requirements of general deterrence, specific deterrence and denunciation.>3° The youth of an offender
has been accorded less significance in sentencing for serious drug offences,>31 for terrorism offences,>32
and for serious offences which involve sophistication, planning or premeditation, such as insider trading
where the offender was operating in the adult sphere of business and commerce.>33

However, even where its weight must be moderated to accommodate other sentencing
considerations because of the seriousness of the offence, rehabilitation generally remains a relevant
objective in sentencing a young offender. For a young person, an extremely long sentence may be
“crushing”; that can both increase the severity of a sentence and destroy such prospects as there may
be of an offender’s rehabilitation and reform.>34

Age — mature-aged offender: Although the age of an offender is never determinative,>3> age may
be relevant in sentencing an offender of mature years, in a variety of ways.>36 For example, the need for
specific deterrence (s 16A(2)(j)) may be reduced; the offender may have a long period of good character
to draw upon; or the offender may suffer from age-related infirmity or ill-health which would make
service of the sentence more burdensome. Conversely, age may be given little, if any, weight in
mitigating the sentence of a repeat offender who embarks upon a serious crime knowing that it will
attract condign punishment if they are convicted.>37

527
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530

531
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533
534
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BP v R (2010) 201 A Crim R 379, [4]; Spinks v R [2021] NSWCCA 308, [28], [69].

R v Mills [1998] 4 VR 235; cf Spinks v R [2021] NSWCCA 308, [28], [69]. Mitigation may be extended to an offender
who is sentenced as an adult for an offence committed as a juvenile, at least where the offender has achieved a
significant degree of rehabilitation and there has been no further offending in the meantime, because the
assessment of the nature and gravity of the crime, and of the offender’s moral culpability, should take into
account that what was done was done as a child, or as a person of immature years: R v Boland (2007) 17 VR 300,
[16].

BP v R (2010) 201 A Crim R 379, [6]; Spinks v R [2021] NSWCCA 308, [28], [69].

DPP (Cth) v MHK (2017) 52 VR 272, [57]-[60]; DPP (Cth) v Besim [2017] VSCA 158, [115]-[116]; Papachristodoulou
v R [2017] VSCA 284, [37].

E.g. Rv Ceissman [2001] NSWCCA 73, [34]-[35]; Kao v R [2019] VSCA 84, [61]-[63].

E.g. DPP (Cth) v MHK (2017) 52 VR 272; DPP (Cth) v Besim [2017] VSCA 158; IM v R (2019) 100 NSWLR 110, [53]-
[56], [61], [64]; Khalid v R (2020) 102 NSWLR 160, [80], [91]; Abbas v R [2020] VSCA 80, [63], [67]-[69]; Atai v R
[2020] NSWCCA 302, [93]-[94].

E.g. Hartman v R [2011] NSWCCA 261, [93]; Kamay v R (2015) 47 VR 475, [53]-[56].

R v Poynton (No 4) [2018] NSWSC 1693, [87], cited with approval in Mohamed v R [2022] VSCA 136, [6], [71]-
[76]. See “3.4.15 Prospects of rehabilitation —s 16A(2)(n)”.

Barbaro v R [2012] VSCA 288, [55].

See the review of authorities in Gulyas v Western Australia [2007] WASCA 263, [33]-[54].

Wheeler v Western Australia [2007] WASCA 109, [19]; cf. Geraghty v R [2023] NSWCCA 47, [115].
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359. At common law, the age of the offender (particularly if coupled with ill-health or physical or mental
frailty) may be a weighty mitigating consideration if it means that a proportionate sentence would result
in the offender serving the whole or a very substantial portion of the remainder of their life in custody;
in such a case, moderation of other sentencing considerations on compassionate grounds may be
warranted.>38

360. However old age and ill health do not justify the imposition of an unacceptably lenient sentence; and
the proper application of the principles of general deterrence, denunciation and just punishment may
require the imposition of a sentence which will have the effect that the offender may well spend the
whole of their remaining life in custody.>3° There should be no expectation that an older person can
offend with relative impunity; the sentence imposed must be commensurate with the seriousness of the
criminality involved and must accord with the general moral sense of the community.540

361. The same principles have been applied in the sentencing of federal offenders.>41

362. Means: The means of the offender are particularly relevant to the imposition of a financial penalty.
However they may also be relevant to assessing the gravity of the offending generally, for example, in
determining whether or not the offending was motivated by financial hardship.

363. Before imposing a fine on a federal offender,542 a court is required to take into account the “financial
circumstances” of the offender, in addition to any other matters that the court is required to take into
account: Crimes Act 1914 (Cth), s 16C(1). Therefore, before imposing a fine, the court must take into
account not only the “means” of the offender (pursuant to s 16A(2)(m)) but also their “financial
circumstances” generally. Asto the nature and effect of this requirement, see “4.6.7 Means and financial
circumstances of offender”.

364. Physical condition: The court is required to take into account the physical condition of the offender,
to the extent that it is relevant and known to the court.

365. It has long been accepted that the physical ill-health of an offender “will be a factor tending to
mitigate punishment only when it appears that imprisonment will be a greater burden on the offender by
reason of his state of heath or when there is a serious risk of imprisonment having a gravely adverse effect
on the offender’s health” 543 The principle is applicable to any physical condition, including a physical
disability.>** The comparison to be made is not whether the burden of the sentence would be greater

538 Rv Vella [2001] VSCA 174, [18]; R v RLP [2009] VSCA 271, [32]-[39]; Ljuboja v R [2011] WASCA 143, [102].

539 RVRLP[2009] VSCA 271; Ljuboja v R [2011] WASCA 143, [103]; Geraghty v R [2023] NSWCCA 47, [87]-[90] [102],
[109]-[116].

540 Jackson v R [2020] NSWCCA 230, [4]-[5], [71]-[81].

541 E.g. RvSopher(1993) 70 A Crim R 570; R v Hart [1999] NSWCCA 204; Barbaro v R [2012] VSCA 288, [55]; De Faria
v Western Australia [2013] WASCA 116, [164]-[168]; Dickson v R [2016] NSWCCA 105, [198]; Bembo v R [2019]
VSCA 308, [154]-[168]; Jackson v R [2020] NSWCCA 230, [4]-[6], [71]-[81]; Geraghty v R [2023] NSWCCA 47, [109]-
[116]; Thompson v R [2023] NSWCCA 244, [25]-[26].

542  Section 3(2) of the Crimes Act 1914 (Cth) provides that a reference to a “fine” in the Act includes a reference to
a pecuniary penalty (other than a pecuniary penalty imposed under Division 3 of Part Xlll of the Customs Act
1901, or certain orders under confiscation legislation) and to costs or other amounts ordered to be paid by
offenders.

543 R v Smith (1987) 44 SASR 587, 589; cited with approval in Muldrock v R (2011) 244 CLR 120, [19].

544 R v Van Boxtel (2005) 11 VR 258, [29]-[34].
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366.
basis that “[iJt is the responsibility of the Correctional Services authorities to provide appropriate care and

367.
be taken into account if “relevant and known to the court” leaves no room for acting merely on a

368.
different views were expressed about the meaning of the term, but it proved unnecessary to resolve that

369.

for the offender than it would be if the offender were not subject to the sentence, but whether the
burden would be greater for the offender than for a person without that condition.>4>

In assessing the burden of imprisonment resulting from a physical condition, courts proceed on the

treatment for sick prisoners.”>%6 A sentencing court is not required to assume or accept that the offender
might not receive appropriate treatment in prison.>4’

Mental condition: The requirement in the opening words of s 16A(2) that the matters listed must

presumption of the existence of a mental condition; the actual mental condition of the offender “must
be demonstrated before the provision applies” 548

What is meant by “mental condition” in s 16A(2)(m) has not been resolved.5*® In De La Rosa,>>0

conflict. As McClellan CJ at CL (Simpson J and Barr AJ agreeing) concluded,>>?

Whether because they are within the meaning of “mental condition” in s 16A(2)(m) or because they
are required to be considered by the common law, all aspects of an offender’s mental health and
mental capacity must be considered when sentencing that person. They form part of the relevant
subjective circumstances.

At common law, impaired mental functioning, whether due to acquired brain injury>>2 (including

Foetal Alcohol Spectrum Disorder>>3), intellectual disability>>* or a mental illness (the extent to which

545
546

547
548

549

550
551
552
553
554

R v Van Boxtel (2005) 11 VR 258, [32]-[32], disapproving a contrary view expressed in R v Boyes (2004) 8 VR 230.
R v Smith (1987) 44 SASR 587, 589; R v Bailey (1988) 35 A Crim R 458, R v Eliasen (1991) 53 A Crim R 391 (Vic
CCA).

Boucher v R [2022] VSCA 3, [117]-[130].

Bui v DPP (Cth) (2012) 244 CLR 638, [21]-[23],[25],[28]. See also DPP (Cth) v Pratten (No 2) (2017) 94 NSWLR
194. Under common law principles, it has been said that cogent evidence, normally in the form of an expert
opinion, is necessary to establish the existence of the relevant mental impairment (either at the time of the
offence, or at sentence, or both) and the nature, extent and effect of the mental impairment experienced by the
offender at the relevant time: see DPP v O’Neill (2015) 47 VR 395, [77], and the cases cited there.

Justice Mark Weinberg, writing extra-judicially, has questioned whether “mental condition” in s 16A(2)(m)
includes a personality disorder such as what was once called “psychopathy” (now considered an aspect of
Antisocial Personality Disorder): “The Labyrinthine Nature of Federal Sentencing” [2012] ViclSchol 1. Even if it
does not (and the question has not been authoritatively resolved), such a disorder, and behaviour associated
with it, would appear to fall for assessment under s 16A(2)(m) in any event, as part of the character and
antecedents of the offender. It may also be relevant to many other sentencing factors, such as the nature and
circumstances of the offence (s 16A(2)(a)), the degree to which contrition is shown (s 16A(2)(f)) and the need for
specific deterrence (s 16A(2)(j)), general deterrence (s 16A(2)(ja)) and adequate punishment (s 16A(2)(k)), and
the prospects of rehabilitation (s 16A(2)(n)).

DPP (Cth) v De La Rosa (2010) 79 NSWLR 1.

DPP (Cth) v De La Rosa (2010) 79 NSWLR 1, [171].

E.g. R v Scott [2003] NSWCCA 28; Kriestorac v Western Australia [2010] WASCA 35, [20]-[21].

LCM v Western Australia [2016] WASCA 164.

Ryder v R [2016] VSCA 3.
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this includes personality disorders remains controversial>>3) may be relevant to sentencing in a variety
of ways. The main ways were summarised by the Victorian Court of Appeal in Verdins>>¢ as follows:

Impaired mental functioning, whether temporary or permanent (“the condition”), is relevant to
sentencing in at least the following six ways:

1. The condition may reduce the moral culpability of the offending conduct, as distinct from the
offender’s legal responsibility. Where that is so, the condition affects the punishment that is
just in all the circumstances; and denunciation is less likely to be a relevant sentencing
objective.

2. The condition may have a bearing on the kind of sentence that is im