
DIRECTOROF PUBLIC PROSECUTIONS
ANNUAL REPORT1987-88

AustralianGovernmentPublishingService
Canberra



Director’s Overview 1

DIRECTOR’S OVERVIEW

This is the fifth Annual Reportof the Office of theDirector of Public
Prosecutions.Thefirst relatedto only apartyear.As wouldbeexpected
after morethan 4 yearsof existence,theorganisationhasnow settled
downandis functioningin anefficient andeffectivemanner.Work done
in previousyearswasconsolidatedandbuilt upon during 1987-88,and
somenew challengesarose,mostof which wereor arein the courseof
beingaddressed.This reportdealswith all suchmatters.

The functions of the Office were extendedduring the last year, with a
consequentialincreasein staff. It is worth noting that all staff increases
from theoutsethavebeenbasedupon,andjustifiedby, new functions.In
theearly daysstaffnumbersroseasregionaloffices were opened.Later
the allocationof further resourcesbecamenecessarydue to statutory
amendmentswhich extendedthe DPP’s role, and as a result of
Governmentdecisions.Themost recentinitiative in the secondcategory
was theProceedsof Crime Act 1987 which leadto 20 positionsbeing
allocatedin 1987-88:The former Civil Remediesbranchesin each
regionaloffice havebeenreorganizedinto Criminal Assetsbranches.We
arenow nearlyfully staffedin this importantarea.

As at 30JunetheOffice comprisedsome420people,nearly40%of whom
were lawyers.It continuesto be the casethatwe are a largelaw office
which, althoughit hasspecialistfunctions, is not narrowin its fields of
legal interestandinvolvement.

In themain work area,that of prosecutions,therehavebeen notable
successes.Somehighlightswere:

• theSaffroncase,whichwas amajor achievementin therevenuefraud
area;

• theSydneyappealwhich resultedin record sentencesbeing imposed
upon a couplenamedCurry who hadbeenconvictedof severaldrug
importationoffences;

• still in Sydney,theMcLeanandCornwell - Bull matters;

• in Melbourne, the completion of the very protracted committal
proceedingsagainstVerekerandothers;

• the trial arisingout of amurderon ChristmasIsland,in which matter
bothCanberraandPerthOfficesmadeimportantcontributions;
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• theprosecutionsrelative to Indonesianfishing vesselsin the North
West;

• thecompletionof ‘bottom of the harbour’ mattersin Queenslandwith
thehearingof theAhern appeal,whichwasdismissedby theHigh Court
justasthis reportwasnearingcompletion.

Thesearebut someof the thousandsof casesconductedAustraliawide
eachyear. They rangefrom the relatively routineto someof themost
difficult andimportantprosecutionsin thecountry.

As at thedatethis overview is written, DPP lawyershavebeenclosely
involvedwith otheragenciesin therecovery,to thebenefit of tax-payers
of Australia,of over$50M from criminals.This largelycomprisesprofits
derivedfrom illegal activities, togetherwith somepropertyforfeited as
having beenused to facilitate the commissionof crimes. The report
containsdetailsof the resultsachievedin the yearunderreview, andthe
amountsin thepipelineasat 30 June1988. Someof theDPP’sbestand
brightestpeoplework in this areaandthework they aredoing is highly
innovative.It seemsclearthat this importantandrewardinginitiative will
be apermanentfeatureof theAustraliancriminaljusticesystem,atleastat
thefederal level. Thereis alsoeveryreasonto hopethatthehigh rateof
returnto this stagecanbecontinued.

We continueto contributeto reformof thelaw in areasthat areof obvious
concernto the Office, at presentprincipally through the Review of
CommonwealthCriminal Law under the chairmanshipof Sir Harry
Gibbs.As would be anticipated,the work doneto dateby theReviewis
bothscholarlyandsensible,andtheDPPhashighhopesthatit will leadto
beneficiallegislativechange.

Therewill be foundin Appendix1 theguidelinesrelativeto the giving of
reasonson requestfor decisionsnot to proceedwith a trial on indictment,
notwithstandingthata magistratehasmadeacommittalorder.This is a
significantstepforward in makingtheDPPaccountablefor its decisions.
Thereportalsoadvisesof liaisonguidelinesagreedbetweentheDPPand
theAustralianFederalPolice,and of amendmentsto the guidelineson
jury selectiondealingwith jury vetting.

We continueto makeprogressin winding up theprosecutionof those
allegedto havefacilitatedthe evasionof incometaxationby company
stripping. These ‘bottom of the harbour’ casesin Queenslandand

• WesternAustraliahavebeeneffectively completed.However,thereis a
total of 21 defendantsin thesecaseswho haveyet to be dealtwith in
Victoria andNew SouthWales.In both States,but particularly in New
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SouthWales,court delaysand queuesof litigants havebeenconstant
problems.

It is also worth noting that the level of investigationand prosecution
activity in relationto evasionof salestax continuesto be high. Of more
currentinterestis thefact thatanewrelationshiphasdevelopedbetween
the DPP and the Australian CustomsService in relation to frauds
involving theevasionof customsduty. There are alreadysomelarge
prosecutionsin this areaunderway and a greaternumber is under
investigation.TheDPPis involvedin theseinvestigationsin a continuing
advicerole. We areconstantlyseekingto ensurethat law enforcement,
particularlyin relationto revenuefraud, is aswidely spreadaspossible.
Until recentlythosewho evadedcustomsduty could say with absolute
confidencethatthe worstrisk theyranwasthatof asignificantmonetary
penalty.Someofthesepeoplewill now go to prison.

It seemslikely thattheOffice will face2majorchallengesshortly,eachof
considerabledifficulty. One is representedby the proposedfederal
legislationin relationto thecompaniesandsecuritiesindustry.At present
prosecutionsin this areaarelargely conductedby Stateagencies.If the
proposedlegislation is enactedthere will be a large increasein the
workload of the DPP. In that eventthe difficulties at presentbeing
experiencedin recruitingandretainingstaffof ability andexperienceare
boundto beexacerbated.

Secondly,and more imminently, legislation is at presentbefore the
Parliamentwhich, if enacted,will give Australiancourtsjurisdictionover
war crimes andcrimes againsthumanitycommittedin Europeduring
World War II. In anticipationof thathappening,a smallunit within Head
Office has beenestablishedwhich has done much valuable work in
researchinga numberof novel issuesthat arelikely to arise in these
prosecutions,aswell asliaisingwith the Attorney-General’sDepartment
and,in particular,its SpecialInvestigationsUnit. TheDPPalsomadea
major submissionto the SenateStanding Committeeon Legal and
ConstitutionalAffairs on theWar CrimesAmendmentBill. Thereportof
that committeereflectedmanyof theviews put to it by the DPP. If the
legislationis passed,andif evidencesufficientto justify prosecutionsis
available,thentherewill be ahugetaskin front of us.Theprosecutions
arelikely to beasdemandingandsensitiveasanythecountryhasseen.

We aim to provideahighquality serviceto thedepartmentsandagencies
that referwork to us, andindeedto thepeoplegenerally.Within a law
office the legal work is necessarilydoneby lawyers,but they couldnot
function without support.In providing their service,they are in turn
servicedby all of the otheroccupationalgroups - secretaries,clerks,
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keyboardoperators,drivers,thosewho makethecomputerswork andtell
themhow to think, thepeoplewho addup thefigures,andso I could go
on. To all of them greatcredit is dueafter what has beena distinctly
successfulandrewardingyear.

I makementionof 3 particularinitiatives in theareaof administration:
accommodation,programbudgetingandfines andcosts.

As to the first of these,progressin rehousingthe MelbourneOffice has
beendisappointinglyslow,but we aregettingthere.Successfulextension
projectshavebeencarriedout in SydneyandPerth,andtherefurbishment
ofHeadOffice is practicallycompleted.Two small sub-projectsremainto
be done there. By the end of this calendaryear the formerly shabby
accommodationwill havebecomestylish.

Programbudgetinghas undoubtedbenefits,in requiring managersto
concentrateupon objectives, indicators of performanceand their
objectivemeasurement.I strongly supportthe freshperspectivesthese
approachesimpel ustowards.A lot of workhasbeendonein establishing
andmeasuringperformancecriteria: someimportantwork still remains
to be done. However,a risk which mustbe guardedagainstis that
programbudgetingon a portfolio basis can, in the absenceof care,
impinge upon agencieswhich are intendedby the Parliamentto be
independentof the Departmentsof State which have portfolio
responsibilities.

The third mattermay appearmundaneto some,but is neverthelessquite
important.During 1987 it was agreedthat we should take over the
recoveryof fines andcostsfrom theAustralianGovernmentSolicitor.
The criminal justice systemcannotbe seento work properly if those
personssolemnlyorderedby a courtto paya financial penaltyarenot in
factmadeto pay, assumingtheir continuedability to do so. A greatdealof
effort hasgone into effecting the changeover,the task is practically
completeandthemoniesarestartingto flow in asatisfactorymanner.

I expressthe appreciationof the Office to the Attorney-General’s
Departmentfor its readywillingnessto discussmattersofmutualconcern,
if not always to agreewith us,and especiallyto the AustralianFederal
Policewhomanageto getbetterevenwhile theyaregettingbigger,which
is no meanfeat.

My appointmentexpireson 5 Marchnext, andby thetime this reportis
tabledin theParliamentit will havebeenannouncedthatI amnotto bere-
appointed.Thisis thereforethe lastAnnualReportthat I amprivilegedto
deliver. Someconcludingobservationsseemjustified. They addressthe
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question: Havewe metParliamentaryandpublic expectations?In what
follows thedirectquotesaretakenfrom thesecondreadingspeechby the
thenAttorney-General,SenatorGarethEvans,QC - seeHansardfor 10
November1983 at2496.

Oneclearexpectationwasandis that theOffice shouldbe independent,at
leastin the sensethatthekeyprosecutiondecisionsshouldnot be takenat
thedirectionof, or in orderto please,theGovernmentof the day.TheAct
makesclear that the Attorney-General,as the first law officer, bears
ultimateresponsibilityfor what theOffice of DPPdoes,and how it is
done.Thatis right andproper:in ademocracytheelectedMinistershould
haveprimacyover the appointedofficial; evengrantedthatthe latteris a
statutorylaw officer, with security of tenurewho reportsto Parliament.
Howeverany directionsgiven by the Attorney-Generalto the Director
mustbepublishedin theParliament.Only onehasbeengiven in some4.5
years,andthatwasdonein anon-operationalmatter,afterdiscussionand
with my acquiescence.The expectationthat: ‘Day to dayprosecution
decisionswill ordinarily bemadeby theDirector or his officials’ hasbeen
greatly exceededin practice.Thatis what hasinvariablyhappened.Such
decisionsaretakenwithout fear or favour, andentirelyoutsidetheparty
political process.Therecanbeno doubtthat theDPPiswidely recognised
asbeinganindependentalthoughaccountableentity.

AnotherexpectationwasthattheOffice would ‘revitalise andre-organise
Commonwealthprosecutionprocesses.’It is contendedthathasbeen
done. Large steps havebeen taken,as detailed in successiveannual
reports,to improve moraleandperformance.Adequateresourceshave
been granted, and they have been utilised so as to enable the
Commonwealthto handlesuccessfullyprosecutionswhich rankamongthe
most difficult, documentintensiveandchallengingashaveeverbeen
undertakenanywhere.Various guidelineshavebeenissuedsoasto make
clearhow theDirectorandhisdelegatesexercisetheirimportantstatutory
functions.While theOffice hasnotbeenentirelyimmunefrom criticism,
andnor shouldit be,therehavebeenno manifestfailings whichcouldlead
to adiminution in public confidencein theOffice. Thuswe havemetthe
expectationthatcreationof the DPPwould ‘restorepublic confidencein
Commonwealthcriminal law enforcement’.The contrastbetweenthe
presentposition,andthatwhichprevailed5 yearsago,is very stark.

Much hasbeenachieved:butmuchremainsto be done.The momentum
mustcontinue,andcomplacencyberesisted.Thereis alwaystheprospect
thatthe factors which led to the DPP’s establishment,and thosewhich
havesustainedit asanefficient andeffectiveprosecutionbody, will be
forgotten. Any tendencyto allow theOffice to becomeadministratively
dependentupon or integratedwith the Attorney-General’sDepartment
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must be vigorously resisted.Future appointmentsto the position of
Director ought to be of personsof eminencein the private legal
profession,not public servants.At the very least therewould be a
perceptionthatthosewho haveworkedwith andunderGovernmentover
anysignificantperiodcannotbereliedupon to operateindependentlyof it
whenthenecessityarises.

I considermyself privileged to have servedas Director of Public
Prosecutions.It has been particularly gratifying to work with the
individualswhohaveovertheyearsmadeup theOffice, practicallyall of
whomhavebeenbothgifted andcommittedto theOffice of DPPandthe
idealswhich it represents.

I.D.TEMBY, QC


