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Director’s
overview

Mark WeinbergQC,

CommonwealthDirectorof Public Prosecutions.

Thisis thesixthannualreportofthe Office of theDirector of PublicProsecutions.It

is thefirst suchreportundermy hand,HavingbeenDirectorfor thebestpartof a

year,I havenow hadthe opportunityof learningat first handsomethingof how this

largeandcomplexorganisationfunctions.

I practisedfor manyyearsat thedefenceendof thebartable.It follows thatmy

transitionto prosecutionwork might havebeensomewhatdifficult, andperhapseven

daunting.Whateasedmy task considerablywasthelevel of cooperationandassistance

affordedto meby DPPstaffat all levels,and throughoutall offices.It would be

naturalto expecta newcomer,comingto this positionwith my background,to have

beengreetedwith somesuspicion,if notdownrighthostility. Thereversehasbeenthe
case.I shouldpublicly recordthat fact, andmy gratitudeandappreciationto all my

stafffor their loyalty andsupport.

I shouldalsoplaceon recordthecooperationof thosewithin theAttorney-General’s

Department,andtheir willingnessto developa closeandharmoniousworking

relationshipbetweenour two offices,I havenothingbutpraisefor thepresent

Attorney-Generalwho,at all times,hasrecognisedtheneedfor me to be ableto

operateindependentlyin the exerciseof my statutoryfunctions.Therehasneverbeen
anyattemptto interferein anywaywith that independence.

WhenI assumedthe office of Director, I assuredmy staffthat I would notbemaking

any immediatechangesof a radicalnatureso far asthestructureandoperationsof the

office wereconcerned,I neededtime to assessmattersgenerally,andI neededto talk

to anumberof peopleaspartof my own learningprocess.
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It thereforecomesas somewhatof a surpriseto me, in looking backovermy first year

in office, to notethenumberof significantchangeswhich havein factoccurredduring

thatperiod. I will returnto someof thesematters.I should,however,first say

somethingaboutthefunctionsof the Office. Thesehavecontinuedto expandduring
thepasttwelve months,andseemlikely to expandstill further in thefuture.

ThelegislationcreatingtheAustralianSecuritiesCommissionprovidesfor my office

to havea majorrole to play in theareaof companiesandsecuritiesfraud.This will

necessarilyentail theacquisitionof new skills, andwill requireadditionalstaffto take

on whatmayproveto besomeof themostchallenginganddemandingprosecution

work in thiscountry.Preliminarystepshavebeensetin trainto preparefor thisnew

function.Anotherareaof additionalresponsibilityis theprospectof tacklingwar
crimesprosecutionsundertheWar CrimesAmendmentAct 1988,legislationwhich

wasenactedin December1988amidcontroversyandbitter debate.If prosecutions

are broughtunderthislegislation, it will only beafter themostcarefulscrutiny of the

evidencesupportinganysuchcharges.Theenormity of thetaskconfrontingany such

prosecutionhalfa centuryafter theeventsinquestionshouldnotbeunderrated.

The proceedsof crimeinitiative (discussedin thelastannualreport) continuesto
generatea significantvolumeof work, andhasalreadyled to somerecoveryof assets.

Lawyersworking in this field, andin thegeneralareaof criminal assetrecovery,are
rapidly developinghighly specialisedcommercialskills whichenablethesecomplex

casesto bepresentedin a thoroughlyprofessionalmanner.We areproceedingto

developa seriesof guidelineswhichwill eventuallybepublishedso that the

communitycanbemadeawareof howwego aboutour work inwhatis a sensitive

andvitally importantbranchof our operations.

In additionto theserathermorespecialisedfunctions,theOffice continuesto

prosecutelargenumbersof drugoffencesundertheprovisionsof theCustomsAct

and,whereappropriate,Statedruglaws.Someof thecasesprosecutedduringthelast

12 monthshaveinvolvedvastquantitiesof narcoticdrugs,exceedinganythingwehave

previouslyseenin thiscountry.Drug law is, of course,highly technical,andrequires

specialisedskills on thepart of thosewho prosecute.Our levelof successin this area

hasbeenverysatisfying.

In theareaof major fraud, thelastof the ‘mega’ trials involving so-calledbottomof
theharbourtax schemesarepresentlygrindingtheir waythroughthe courts.During

thepast12 months,we havealsoinitiatedprosecutionsin respectof anumberof

significantsalestax andcustomsdutyfrauds.We continueto prosecutesocialsecurity

fraud,Medicarefraud,andsundryotherfraudsupontheCommonwealth.These

generalprosecutions,togetherwith anoccasionalhotly-contestedextradition,andthe

odd foray into theFederalCourtin AdministrativeDecisions(JudicialReview)Act

1977 (ADJR Act) proceedings,continueto keepour prosecutionlawyersextremely

busy.
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My predecessorpunctuatedhisoverview with a list of someof thenotablesuccesses

of theOffice duringthe yearof his lastannualreport. I do notproposeto follow his

example.It shouldnotbeassumedthat thismeansthat therewereno suchsuccesses

duringmy first yearinmy newposition.Rather,it seemsto me thata Director’s

overview shouldaddressmattersof moregeneralapplication.I leavefor laterchapters

a discussionof someof the importantcaseswhich thisoffice hashandledduringthe
last12 months.I hastento addthatnotall of themhavebeen‘notablesuccesses’.A

prosecutionservicewhich hasanexceptionallyhighconvictionratemay notbe

performingits roleproperly; it is likely to beavoidingprosecutingthosehardcases

whichoughtto bebroughtto trial.

Among themost importantchangesto theOffice duringthepastyearwas the

welcomeadditionof anAdelaideDPP Office. This office, whichwasformally opened

by theAttorney-Generalon 4 July 1989,providesa belatedbutmuchneededaddition

to theDPP armouryin a Statewhichhasseena considerableexpansionin revenue

fraudin recentyears.With the creationof thenewAdelaideOffice, the totalstaffof

theDPP comprisedsome427,nearly40 percentof whom werelawyers.

Onesignificantinnovationintroducedinto thepracticeof theOffice wasthe
appointmentin SydneyandMelbourneof in-housecounsel,Previously,all indictable

matterswhich went to trial werebriefedoutto theprivatebarin thosecities. Lawyers

within therespectiveregionalofficesoccupiedtherole of solicitors.It seemedto me

to behighly desirableto retaintheservicesof a limited numberof experienced
membersof thepractisingbarto act aspermanentCommonwealthprosecutors,who

would bebriefedto appearin thehighercourtsas barristersprosecutingtrials and

appeals.Theappointmentof suchpermanentprosecutorshasthe additionaladvantage

of providinganin-housesourceof legal adviceto theyounger,andlessexperienced,

lawyerswithin theseoffices.Although it is toosoonto drawfirm conclusions

regardingthis initiative, the signsarethat it will proveto be anoutstandingsuccess.It
is alsolikely to behighly cost-effective.Theappointmentof suchin-housecounsel

requireddelicatenegotiationsto beundertakenwith theNewSouthWalesBar

Associationandthe VictorianBar Council, whoseChairmenprovedto be most

cooperative.Further,asa resultof recentdiscussionswith theNew SouthWalesBar
Associationit now appearspossiblefor barristerswithin theSydneyOffice to obtain

practisingcertificates.

Anothersignificanteventduringmy first yearin office wastheAttorney-General’s
agreementthat the Directorof PublicProsecutionsAct shouldbeamendedto grant

the Director thepowerto bring ex-officio indictments(apowerhithertoreservedto

theAttorneyhimself)andto granttransactionalimmunitiesto prospectivewitnesses.

Previously,theDirector couldonly grant themorelimited ‘use’ immunity. The

decisionto confer thesepowersuponthe DPP reflectsthe trustandconfidence

reposedinmy office by the Attorney.
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Oneof my first taskswasto undertakea reviewof severalof the mostimportant

guidelinespreviouslydevelopedby my predecessor.Theseincludedthegeneral

prosecutionspolicy of the Commonwealth,and the guidelinesgoverningprosecution

submissionsduring thecourseof sentencing.Thoseguidelinesarein theprocessof

being reviewedand it is hopedthat this reviewwill beconcludedearlyin 1990.

It is obviousfrom thesefew openingremarksthat thepastyearhasbeenan eventful

onefor the Office of the DPP.The appointmentof a new Director is only oneof a

numberof importantchangesto haveoccurred.

CommonwealthDPP Mark WeinbergQC,withFirst DeputyDirectorJohnDee(seated).
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Froma personalpointof view, the yearhasbeena highly satisfyingone.I havebeen

ableto continueto appearon a regularbasisin appellatecourts,therebymaintaining

bothmy first professionallove — advocacy— andperhapsmy sanity. I havebeen

invitedto addressnumerousprofessionalbodiesandvariouslegal conferences.I have

beenableto engageinsomelegalresearchwhich will leadto publicationin scholarly

journals.

The downsidehasbeenthe enormousamountof travellingrequired.As theDirector

of a nationalorganisationwith anumberof regionaloffices, it is imperativethat I visit

eachof them from timeto time. Commutinginterstateon a regularbasis,at a time

whenairlineschedulesareoftendisruptedfor onereasonor another,is scarcely

conduciveto maintaininglow stresslevels.It is alsohighly disruptive to one’sown

family life, I haveno doubtthat thepositionof Directorhasa rapid‘burn out’ factor

built into it, andthat it mayproveto be difficult to persuadeanyoneto occupythe

position for morethana limited numberof years.

I shouldnotendthisoverviewwithout acknowledgingoneparticularsourceof

supportwhichhasbeenan integralpartof anysuccesswhich I may havehadin my

first year.JohnDee,my First DeputyDirector,hasprovidedmewith his sound

counselandunfailing good humourthroughoutmanybleaktimes.He, like manyof

my seniorstaff, hasworkedlonghours,performingcomplextasksfor remuneration

thatcanonly bedesctibedashopelesslyinadequate.If thereis ashadowon the

horizonthreateningthemaintenanceof highstandardsin my office, it is thelevelof

remunerationavailableto attractandretainlawyersof quality. TheGovernmentis

consciousof theproblem,andit is to behopedthata solution will befound,

Mark Weinberg,QC
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