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Director’s overview

At the time of writing this, the ninth annualreport, I havebeenDirector for

somesevenmonths.

It is appropriate,first of all, that I thank all membersof DPPstaff for the

greatlevel of supportshown to me at the commencementof my term of office.

To them I am singularly grateful. Secondly,I wish to record my thanks to the

senior staff of the Attorney-General’sDepartmentfor the assistanceand

cooperationafforded to me upon my appointment.

I also note that a soundand proper working relationshipwas quickly

establishedbetweenthe Attorney-Generaland myself. I thank the Honorable

Michael Duffy for his willing contribution in this regard.This reportwould

be incompletewithout particular credit being given to my predecessor,Mark

WeinbergQC, who after his threeyearsas Director has left the Office in

Mich~d R~~zcne.~QC
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excellentshapeand also to Paul Coghlanwho stayedon asAssociateDirector

until 30 Juneto ensurea smoothtransition. Edwin J. Lorkin, a memberof the

Victorian Bar, wasappointedas the AssociateDirector on andfrom 1 July,

1992.

It is perhapsa little early in my term to expressconcludedviews aboutall

aspectsof the work undertakenby my Office. What is clear,however,is that

therearehighly complexforces involved in the dischargeof the duty of

prosecutor.The decisionto prosecuteis, in many cases,a delicatebalanced

one requiringa considerationof manifold competingfactors.My experience

as a barrister,practisingalmostexclusivelyin criminal law, hasarmedme well

for this aspectof the work. On the otherhand, I havefound administrative

matters both fascinatingand challenging.

The work undertakenby this Office of the CommonwealthDPP is in some

respectsunique. Unlike its Statecounterpartsthe Office derivessomeof its

mostimportantwork from agencieswho, in the dischargeof their statutory

functions, do not seecriminal prosecutionas their prime objective. Generally

speaking,police do seethe detectionof crime and the successfulprosecution

of thosechargedas a fundamentalexercisein law enforcement.That is not to

say that thereis notan important role to be played by the police in the areaof

crime prevention.

Perhapsit is naive to expectthat agenciessuchas the AustralianTaxation

Office (ATO), theAustralianSecuritiesCommission(ASC) andthe

Australian CustomsService(ACS) would havea similar commitmentto

criminal prosecutionsas an appropriateand effectivelaw enforcementtool.

The different emphasisof regulatoryand revenueagencieswerehighlighted in

the differencesof opinion with the ASC which unfortunatelybecamea public

issue.The issueswere articulatedin the Reportof the Joint Statutory

Committeeon CorporationsandSecuritieswhich was tabledin Parliamenton

6 October1992. I shouldaddthat my office andthe ASC are operating

cooperativelyin accordancewith the Directions issuedby the Attorney-

General.
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The important point that mustbe madeis that civil action cannot, in casesof

fraud or dishonesty,be an adequateandeffective deterrent. In my view, in

casesinvolving fraud or dishonesty,there mustexist a realdeterrentin the

form of criminal prosecutionwith appropriatepenaltiesfor thoseconvicted.

Such cases,whether they involve fraud in the companycontextor fraud

againstthe Commonwealthgenerally, should be dealtwith along broadly

similar lines. The prosecutionpolicy of the Commonwealthis directedat

making the systemfair so that ‘... it does not display arbitraryand

inexplicabledifferencesin the way ... classesof casesare treatedlocally or

nationally~.Whilst thereis a place for administrativepenaltiesand alternative

responsesshort of prosecutionin minor or routine cases,prosecutionshould

be consideredin all the more seriouscases.

Prosecutionaction canof coursebe extremelyfrustrating to thoseunusedto

the criminal justice system.The time involved to properlyinvestigateand

prosecutemajor corporatefraud in often measuredin years.No doubt

advancescan be madeto streamlinethe investigationand prosecutionof these

sorts of casesbut at the endof the day the offendermusthavehis or her guilt

provedto the criminal standard.The frustrationsthat are felt resulting from

such long leadtimes mustnot leadto the conclusionthat the criminal process

is inappropriate.

Thosewho contravenethe law must recognisethat ultimately they will be

brought to book. It has beensaid that a regulatorystrategywithout a credible

threatof prosecutionis simply no strategyat all. I agreewith such sentiments.

I am not to be takenas saying that civil remediesplay no partin the proper

regulationof those involved in criminal enterprise.On the contrary,civil

remediesform an importantweaponin the fight againstCommonwealth

crime. It musthowever,be understoodthat the only real andeffective

deterrentfor the criminal is the perceivedlikelihood of detectionfollowed by

the certaintyof punishment.To advocateotherwiseis to simply encourage

corporatewrongdoersto factor into the costof doing businessthe cost of

having to pay back ill-gotten gains. Suchan approachwill only ensure that

assetsare well-hidden andthat otherwisethe risk is accepted.
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Anothermatterwhich has occupieda significant amountof time during this

reporting periodhas beenthe operationand effectivenessof the Proceedsof

Crime Act 1987.

Most practitionersseethe legislation asauthorisinga draconianinterference

with personalpropertybefore an accusedhas beenconvicted.I mustconfess

that in the past I sharedthe view. However, I now concedethat the legislation

is a most important law enforcementtool. The extentto which it is effectiveis

directly relatedto how much of the restrainedassetsremain intact and

available for ultimate forfeiture after conviction.The lackof effectivecontrol

over the paymentof legal feesout of assetsrestrainedunderthe Act continues

to be of greatconcern.

The Act allows an accusedpersonaccessto restrainedassetsin order to meet

the cost of legal expensesif thereare no assetsxvhich are not the subjectof a

restrainingorder availableto meetthoseexpenses.

There is no doubt that an accusedpersonshould be adequatelyrepresented

rather than face the prospectof conductinga complex criminal trial without

representation.

Unfortunately, the experienceof my Office has been that somemembersof

the legal professionhave,on a numberof occasions,actedwithout the

requisitedegreeof restraintby expendingas much of the restrainedfunds as

possible.In onecase,overa million dollars wasdrawn down and spenton

committal proceedingswhich ultimately endedin a plea of guilty once the

money was gone.

What mustnor be lost sight of is that, in addition to the total depredationof

the fund, valuableprosecutingresourceswere lost and the court was occupied

to the exclusionof other litigants for nine months.It is vital that mechanisms

be devisedand implementedto moreeffectively control the paymentof

moniesfrom frozen funds for legal representation.It is necessaryto guarantee

thatan accusedwill be adequatelyrepresentedwhile at the sametime

ensuringthat the funds will not be dissipatedso as to completelythwart the

objectsof the legislation.

6



Finally, I anticipatethat the greatchallengefacingmy Office, as it doesall

other Directors of Public Prosecutions,is to ensure that the criminal courts of

this country areable to dealwith complexfraud trials in a way which affords

justice both to the partiesandto the communityat large.

To this end the recentinitiative of the StandingCommitteeof Attorneys-

Generalcalling for speciallegislationto be enactedfor the conductof

complexfraud trials is to be applauded.If the changesthereproposedare

adopted,we will havecomea substantialstep closerto ensuringthat complex

fraud trials are a manageableexercise.

It will be appreciatedthat my Office conductsprosecutionsin all Statesand

Territories andaccordingly thoseproceedingsare governedby the procedural

laws and practicesapplicablein thoseplaces.It is accordinglyof singular

significanceto my Office that the reform of the way in which we litigate

complextrials is uniformly effected throughoutthe whole of Australia.

Michael RozenesQC
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